ORDINANCE NO. 2018-

AN ORDINANCE OF THE COUNTY OF PLUMAS, STATE OF CALIFORNIA, ADDING
ARTICLE 41 TO CHAPTER 2 OF TITLE 9 OF THE PLUMAS COUNTY CODE

The Board of Supervisors of the County of Plumas, State of California, ORDAINS as follows:

SECTION 1. Article 41, “Telecommunications,” is hereby added to Chapter 2 of Title 9
of the Plumas County Code to read as follows:

Sec. 9-2.4101. Purpose and Intent

The purpose of this article is to define a comprehensive set of standards for the design and

placement of telecommunications facilities within the County of Plumas that are consistent with

applicable federal standards, state standards, Plumas County Code, and Plumas County General

Plan. The standards are intended to:

(a) Protect and enhance the safety, health, and welfare of the public by minimizing adverse
general, visual, and operational impacts from telecommunications facilities while providing
telecommunications in an effective and efficient manner.

(b) Maximize the use of new and existing telecommunications facilities through co-location of
facilities in order to minimize the need for new facilities, and minimize the total number of
facilities throughout the county.

(¢) Encourage the location of new monopoles, towers, and antennas in non-residential areas.

(d) Encourage telecommunications providers to locate new monopoles, towers, and antennas in
areas that minimize adverse impacts on agriculture and air navigation.

(e) Recognize the diverse nature of telecommunications throughout the county and establish
standards suitable to their specific site conditions and operating requirements.

Sec. 9-2.4102. Definitions

(a) “Abandoned Facilities” means facilities ceasing to be utilized for a specified amount of time
set forth in this article.

(b) “Airport” means the publicly-owned property and improvements at Chester, Gansner, and
Beckwourth Airports, as more particularly shown on Exhibits A through D, inclusive, on
file in the office of the County Clerk.

(c) “Airstrip” means a strip of land, typically privately owned, paved or not, used by aircraft,
including rotorcraft, as a runway to take off or land, with or without normal airbase or
airport facilities, such as fueling.

(d) “Antenna” means any device and associated equipment mounted on a tower, building, or
structure that receives and/or transmits any type of electromagnetic wave for the purpose of
telecommunications.

(e) “Accessory Building(s)” shall mean any building used as an accessory to residential,
commercial, recreational, industrial, or educational purposes as defined in the California
Building Code, 1989 Amendments, Chapter 11, Group M, Division 1, Occupancy that
requires a building permit.

(f) “Associated Equipment” means towers, utility poles, transmitters, repeaters, base stations,
and other necessary equipment utilized in the operation of a telecommunications facility.
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(g) “Base Station” has the same meaning as in Federal Communications Commission 47 C.F.R.
§ 1.40001(b)(1), as may be amended:
A structure or equipment at a fixed location that enables Commission-licensed or
authorized wireless communications between user equipment and a communications
network. The term does not encompass a tower as defined in this subdivision or any
equipment associated with a tower.

(1) The term includes, but is not limited to, equipment associated with wireless
communications services such as private, broadcast, and public safety
services, as well as unlicensed wireless services and fixed wireless services
such as microwave backhaul.

(i1) The term includes, but is not limited to, radio transceivers, antennas, coaxial
or fiber-optic cable, regular and backup power supplies, and comparable
equipment, regardless of technological configuration (including Distributed
Antenna Systems and small-cell networks).

(11i1)The term includes any structure other than a tower that, at the time the
relevant application is filed with the State or local government under this
subdivision, supports or houses equipment described in subdivisions (b)(1)(1)
through (ii) of this section that has been reviewed and approved under the
applicable zoning or siting process, or under another State or local regulatory
review process, even if the structure was not built for the sole or primary
purpose of providing such support.

(iv) The term does not include any structure that, at the time the
relevant application is filed with the State or local government under this

subdivision, does not support or house equipment described in paragraphs
(b)(1)(i) through (ii) of this section.

(h) “Building” shall mean any structure used or intended for supporting or sheltering any use of
occupancy that is defined in the California Building Code, 1989 Amendments, Chapter 11,
except Group M, Division 1, Occupancy. For purposes of this article, building includes
mobile homes and manufactured homes, churches, and day care facilities.

(i) “Co-location” means the placement or installation of telecommunications facilities, including
antennas and related equipment, on, or immediately adjacent to, an existing
telecommunications co-location facility.

(j) “County” means County of Plumas, a political subdivision of the State of California.

(k) “Eligible Facilities Request” has the same meaning as in Federal Communications
Commission 47 C.F.R. § 1.40001(b)(3), as may be amended:

Any request for modification of an existing tower or base station that does not substantially
change the physical dimensions of such tower or base station, involving:

(1) Collocation of new transmission equipment;

(11) Removal of transmission equipment; or

(ii1)Replacement of transmission equipment.

() “EMF” means electromagnetic frequency radiation.

(m) “Equipment” or “Accessory Equipment” means all cables, conduits, wires, connectors,
and devices, excluding antennas transmitting or receiving wireless telecommunications
signals, necessary to make a telecommunications facility function properly.
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(n) “Existing” has the same meaning as in Federal Communications Commission 47 C.F.R. §
1.40001(b)(5), as may be amended:

A constructed tower or base station is existing for purposes of this subdivision if it
has been reviewed and approved under the applicable zoning or siting process, or
under another State or regulatory review process, provided that a tower that has not
been reviewed and approved because it was not in a zoned area when it was built, but
was lawfully constructed, is existing for purposes of this definition.

(o) “Facade-Mounted Facilities” means any telecommunications device and associated
hardware that is affixed to the face of a building.

(p) “Facility” or “Telecommunications Facilities” or “Telecommunications Facility” has the
same meaning as in Federal Standard 1037C, as may be amended:

(1) A fixed, mobile, or transportable structure, including (a) all installed electrical and
electronic wiring, cabling, and equipment and (b) all supporting structures, such as
utility, ground network, and electrical supporting structures.

(i1) A network-provided service to users or the network operating administration.

(1i1)A transmission pathway and associated equipment.

(iv)In a protocol applicable to a data unit, such as a block or frame, an additional item
of information or a constraint encoded within the protocol to provide the required
control.

(v) A real property entity consisting of one or more of the following: a building, a
structure, a utility system, pavement, and underlying land.

(q) “FAA” means Federal Aviation Administration.

(r) “FCC” means Federal Communications Commission.

(s) “Height” means the vertical distance measured upward from a surface determined by the
structure’s exterior finished grade as projected across the construction site. In the case of a
tower, it is the vertical distance measured from the finished grade to the highest point on the
tower.

(t) “Monopole” is a type of tower regardless of composition or structure that is placed into the
ground or attached to a foundation.

(u) “Parcel” means any parcel of real property that may be separately sold in compliance with
the Subdivision Map Act (commencing with Section 66410 of the Government Code) and
also means any parcel that is described, recorded, and kept in official County records
specifically including documents and maps used by the County Assessor’s Office, the
County Tax Collector’s Office, and the County Recorder’s Office.

(v) “PCS” means personal communications systems.

(w) “Planning Commission” means the Planning Commission of the County of Plumas.

(x) “Repeater” has the same meaning as in Federal Standard 1037C, as may be amended:

(1) An analog device that amplifies an input signal regardless of its
nature, i.e., analog or digital.

(2) A digital device that amplifies, reshapes, retimes, or performs a combination of
any of these functions on a digital input signal for retransmission.

(y) “Residential Zones” means Single Family Residential (2-R, 3-R, 7-R), Multiple-Family
Residential (M-R), Suburban (S-1), Secondary Suburban (S-3), and Rural (R-10 and R-20).

(z) “RF” means radio frequency electromagnetic radiation.
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(aa) “Roof-Mounted Facilities” means multiple or a singular antenna directly attached to the
roof of an existing building, tower, or other structure other than a telecommunications
tower.

(bb) “Site” has the same meaning as in Federal Communications Commission 47 C.F.R. §
1.40001(b)(6), as may be amended:

For towers other than towers in the public rights-of-way, the current boundaries of the
leased or owned property surrounding the tower and any access or utility easements
currently related to the site, and, for other eligible support structures, further restricted to
that area in proximity to the structure and to other transmission equipment already
deployed on the ground.

(cc) “SMR” means specialized mobile radio.

(dd) “State” means the State of California.

(ee) “Stealth” or “Stealth Facility” means reducing the visibility of an object to appear as part
of the structure or surrounding environment by screening, concealment, or camouflage.

(ff) “Structure” means anything for the establishment of which the Planning and Development
Agency requires a building permit.

(gg) “Substantial Change” has the same meaning as in Federal Communications Commission
47 C.F.R. § 1.40001(b)(7), as may be amended:

A modification substantially changes the physical dimensions of an eligible support

structure if it meets any of the following criteria:

(i) For towers other than towers in the public rights-of-way, it increases the
height of the tower by more than ten (10%) percent or by the height of one
additional antenna array with separation from the nearest existing antenna not
to exceed twenty (20”) feet, whichever is greater; for other eligible support
structures, it increases the height of the structure by more than ten (10%)
percent or more than ten (10°) feet, whichever is greater;

(A) Changes in height should be measured from the original support structure
in cases where deployments are or will be separated horizontally, such as
on buildings’ rooftops; in other circumstances, changes in height should
be measured from the dimensions of the tower or base station, inclusive of
originally approved appurtenances and any modifications that were
approved prior to the passage of the Spectrum Act.

(i)  For towers other than towers in the public rights-of-way, it involves adding an
appurtenance to the body of the tower that would protrude from the edge of
the tower more than twenty (20°) feet, or more than the width of the tower
structure at the level of the appurtenance, whichever is greater; for other
eligible support structures, it involves adding an appurtenance to the body of
the structure that would protrude from the edge of the structure by more than
six (6”) feet;

(iii)  For any eligible support structure, it involves installation of more than the
standard number of new equipment cabinets for the technology involved, but
not to exceed four (4) cabinets; or, for towers in the public right-of-way and
base stations, it involves installation of any new equipment cabinets on the
ground if there are no pre-existing found cabinets associated with the
structure, or else involves installation of found cabinets that are more than ten
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(10%) percent larger in height or overall volume than any other ground
cabinets associated with the structure;

(iv) It entails any excavation or deployment outside the current site;

(v) It would defeat the concealment elements of the eligible support structure; or

(vi) It does not comply with conditions associated with the siting approval of the
construction or modification of the eligible support structure or base station
equipment, provided however that this limitation does not apply to any
modification that is noncompliant only in a manner that would not exceed the
thresholds identified in § 1.40001(b)(7)(i) through (iv).

(hh) “SUP” means special use permit.

(i) “Tower” means any structure designed and built for the purpose of supporting any type of
antenna(s). Tower types include, but are not limited to, lattice towers, guyed towers, and
monopole towers.

(jj) “Transmitters” means an electronic device which generates radio waves used
for communication purposes.

(kk) “Utility Pole” means a structure owned and/or operated by a public utility, municipality, or
rural electric cooperative that is used to carry lines, cables (television, telephone, etc.),
electricity, and/or to provide lighting.

(1) “Telecommunications Co-location Facility” means a telecommunications facility that
includes co-location facilities.

(mm) “Zoning Administrator” means the Zoning Administrator of the County.

(nn) “Zoning Clearance Certificate” means, for purposes of this article; a ministerial over-
the-counter certificate of zoning compliance provided by the Planning Department after
verification that the proposed use is compatible with the parcel’s zoning and the applicable
development standards.

Sec. 9-2.4103. Applicability

(2) This article applies to all new telecommunications facilities for the transmission or reception
of telecommunication signals.

(b) The standards set forth in this article apply to all telecommunications facilities and associated
equipment.

(¢) The requirements set forth in this article are in addition to any applicable state and federal
laws or regulations.

Sec. 9-2.4104. Pre-Existing Facilities

All telecommunications facilities and accessory buildings that are subject to, but do not meet
or comply with this article as of the date of adoption, may continue use as legal non-
conforming telecommunications facilities and accessory buildings. All legal nonconforming
telecommunications facilities are subject to the following:

(a) Repair, maintenance, and alterations. A lawful nonconforming structure may be
repaired, maintained, or altered, including, the repair, removal, replacement, maintenance,
and alteration of antennas in the same quantity and substantially the same size, unless
otherwise restricted; so long as such work does not result in a substantial change of the
structure as defined by this article.
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(b) Restoration. A lawful nonconforming structure which is damaged to an extent which does
not permit use for the intended purpose may be restored either within one (1) year after the
occurrence of the damage or upon the issuance of a special use permit.

(c) Enlargement.

1. A structure, lawfully nonconforming as to yard requirements, height, or lot coverage,
may not be added to or enlarged unless the additions and enlargements are made in
conformance with the regulations of the applicable zone or upon the issuance of a
variance.

2. A structure, lawfully nonconforming for reasons other than those set forth in subsection
(1) of this subsection, may be added to or enlarged upon the issuance of a special use
permit.

(d) Relocation. A lawful nonconforming structure shall not be moved to any other lot or to any
other portion of the lot on which it is presently located unless, as a result of the move, the
structure shall conform to the regulations of the zone in which the structure will be located
after the move.

(e) Expansion.

1. A lawful nonconforming use may be expanded within the structure upon the issuance of
a special use permit.

2. A structure containing a lawful nonconforming use may be added to or enlarged to
expand the lawful nonconforming use upon the issuance of a special use permit.

Sec. 9-2.4105. Exemptions

Unless otherwise noted, the following are exempt from the standards set forth in this article:

(a) Telecommunications systems utilized as an accessory to residential or commercial uses,
internal business, or household communications systems, such as two-way radio
communications systems, citizen band radio systems, television antennas, radio antennas, and
internet antennas, if compliant with the following requirements:

(1) All antennas subject to setback and maximum height requirements set forth in Sec. 9-
2.4108(a) and (b), except television antennas and internet antennas are not subject to Sec.
9-2.4108(a) and (b).

(2) Exemptions subject to subdivision (a) of this section do not apply to facilities operated,
leased to, or used by any FCC licensed commercial telecommunications provider, which
includes, but is not limited to, telecommunications providers, specialized mobile radio
(SMR) communications providers, personal communications systems (PCS) providers,
and radio broadcast facilities.

(b) Telecommunications facilities issued a permit by the California Public Utilities Commission
or Federal Communications Commission demonstrating exemption or exemption due to any
state or federal law.

(¢) Temporary telecommunications facilities providing public information coverage of a news
event for a time period no greater than 30 days.

(d) Government-owned communications facilities utilized for a public purpose.

(e) Facilities exempted under federal or state law.

(f) Ordinary maintenance, repair, or replacement of a lawfully established (including lawful
nonconforming) existing telecommunications facility or accessory building that does not
result in a substantial change as defined by this article.’
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(g) Telecommunications facilities utilized for temporary use during an emergency or natural
disaster.

(h) Telecommunications facilities located in the Timberland Production Zone (TPZ).

(i) Wireless access points mounted on new poles of any height and mounted at a height of thirty-
five (35”) feet or less. For exceptions to this exemption, refer to Sec. 9-2.4108(b)(2).

(j) Telecommunications facilities meeting the definition of an “eligible facilities request.”

Section 9-2.4106. Permits Required
(a) Permits required for telecommunications facilities shall be as specified in Table 1.

Table 1: Permits Required for Telecommunications Facilities

Key Type of Telecommunications Facility
SUP Special Use Permit
ZCC Zoning Clearance Certificate
Co-Location Building Pole New Tower or
--- Use Not Allowed Facilities Mounted Mounted Pole
: Residential Zones
Single Family Residential (2-R) ﬁ ee ' 7ie 700 e
Single Family Residential (3-R) ': ZCC : ZCcC UG @TIE SUP
Single Family Residential (7-R) | ZCC : Zie e SUp
Multiple-Family Residential (M-R) ; 70C Aere e SUP
Suburban (S-1) ‘ ZCC ‘ ZCC LCCH SUP
Secondary Sut 3) f ccC ZCC |  ZeC . ey
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é{{?}; Special Use Perniit Type of Telecommunications Facility
Z.CC Zoning Clearance Certificate Co-Location Building Pole New Tower or
--- Use Not Allowed Facilities Mounted Mounted Pole
Open Space Zone
Open Space (OS) | - | - [ - | -
Lake Zone
Lake (L) i (B8 e e SR

(b) Facilities Located Near Residential Zones or Near an Airport or Airstrip:
(1) Excluding co-located facilities complying with Sec. 9-2.4109(d), a special use permit is
required for telecommunications facilities in the following circumstances:
(1) A proposed telecommunications facility will be located within one thousand (10007)
feet of a residential zone; or
(i1) A proposed telecommunications facility will be located within one thousand (1000°)
feet of an airport or airstrip; or
(ii1)A telecommunications facility requiring Airport Land Use Commission (ALUC)
review.
(2) Co-located facilities complying with Sec. 9-2.4109(d) are exempt from the requirements
set forth in this section.
(3) The Zoning Administrator shall make the following findings from the documentation
supplied by the applicant to approve the special use permit:
(1) Site is the least intrusive; and
(i1) A denial would be a violation of federal or state law.
(¢) Amateur Radio Systems or HAM Radio Systems: Due to their critical role in the County’s
Office of Emergency Services (OES), an amateur radio system or ham radio system is

required to obtain a zoning clearance certificate for a new tower or pole. See Section 9-
2.4108(b)(6) for height requirements.

Sec. 9-2.4107. Permit Application Review and Terms

(a) Application Materials. Telecommunications facilities applicants are required to provide the
following contents on, or as an attachment to, the application:
(1) Zoning Clearance Certificate Requirements:

(i) Signature(s) of applicant(s) on the application form.

(ii) The applicant(s)’ name, business address, and phone number(s).

(1i1)If the applicant is not the record title holder, a copy of the lease (excluding financial
terms) or letter of consent from the property owner demonstrating applicant’s ability
to pursue application.

(iv) The use being applied for, as well as a description of the proposed use detailing the
following:

(aa)  Facility operation. -
(ab)  Nature and type of facility, building(s), structure(s), and any associated
equipment to be used.
(ac)  Types of technology and consumer services that will be provided.
(ad)  Number, size, material, and color of antenna(s).
(v) Facility plans which include:
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(aa)  Facility height, elevations, and any other pertinent dimensions drawn to scale.

(ab)  Height, elevations, and any other pertinent dimensions of accessory
building(s) drawn to scale.

(vi)The following documentation signed and/or prepared by a licensed professional
engineer shall be provided by the applicant:

(aa) A report prepared pursuant to Federal Communications Commission Office of
Engineering and Technology Bulletin 65 (FCC OET Bulletin 65)
demonstrating facility compliance with FCC regulations for general
population exposure limits to RF radiation.

(ab) A report that demonstrates the support structure can accommodate all
applicable loads.

(vil) Documentation demonstrating that all reasonable efforts have been made to create
a facility that is as visually appealing and inconspicuous as possible.

(viii) In the event the applicant is subject to licensing by the FCC, documentation
proving applicant is licensed by the FCC is required before a building permit is
issued.

(2) Special Use Permit Requirements. In addition to all requirements and documentation
listed in Sec. 9-2.4107(a)(1)(1)-(viii), the following requirements shall be included when
applying for a special use permit:

(1) Provide documentation evaluating the feasibility of alternative sites, and if available,
co-location opportunities.

(i1) Plans and graphic depictions, drawn to scale, detailing the following:

(aa) Site plans detailing easements, all surface water features, setbacks, facility
location, and accessory structure(s)’ location.

(ab) Preliminary grading and drainage plans, if applicable.

(ac) A graphic depiction of all technical criteria utilized to determine facility location.

(ad) Simulated photo(s) of proposed facility from public street viewpoint or other
potential public viewpoint.

(ae) If applicable, a landscape plan detailing location and types of plants that will
screen facility.

(b) Fees.

(1) All application fees shall be paid in the amounts set forth in the Planning and Building
Services Fee Schedule.

(2) The County, at the expense of the applicant, may retain a consultant to provide advice on
individual sections of, or all of] the application.

(c) Approval. Approval of all permits shall be in accordance with all applicable state and federal
rules and regulations relating to the local authorization of telecommunications facilities and
structures.

(d) Performance Security. As a condition of approval of a discretionary permit:

(1) The applicant shall post a performance bond in an amount and form determined by the
Planning Director that is sufficient to cover the cost of removal and site remediation in
the event the facility is abandoned or subject to a revoked permit; or

(2) The applicant shall deliver to the County an instrument of credit or letter of credit,
indexed for inflation and in a form acceptable to County Counsel, issued by a financial
institution subject to regulation by the state or federal government, guaranteeing payment
to the County of the funds available pursuant to the instrument of credit or letter of credit,
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upon demand of the County, to cover the County’s cost of removal and site remediation
in the event the facility is abandoned or subject to a revoked permit; or

(3) The permittee, operator(s), and, if on private property, the real property owner(s) shall
enter into and cause to be recorded in the Official Records of Plumas County, a
preliminary lien agreement against the facility, all related personal property, and, if
applicable, all real private property on which the facility was located to cover the
County’s cost of removal and site remediation in the event the facility is abandoned or
subject to a revoked permit. The last-known permittee or its successor in-interest,
operator(s), and, if on private property, the real property owner(s) shall be jointly and
severally liable for all costs incurred by the County in connection with removal and site
remediation, if the County has to do so; or

(4) The applicant shall deliver to the County other security instrument, indexed for inflation
and acceptable to County Counsel.

(e) Indemnification. As a condition of approval of a discretionary permit, the applicant(s)

shall enter into a defense and indemnification agreement with the County in a form
acceptable to the County.

(f) Administrative Review. At reasonable intervals, the County may initiate and conduct an
administrative review to verify the facility’s continued compliance with the conditions of
approval under which the application was originally approved.

(g) Permit Revocation. If non-compliant facility is not remedied in a timely manner, the
Planning Director shall commence with revocation procedures. The Planning Director will
proceed with the following:

(1) Notices. The Planning Director shall schedule a public hearing before the Plumas
County Board of Supervisors with notice given as set forth in Article 11.5 of Title 9 of

this Code and given by certified mail to the person to whom the special use permit was
issued.

(2) Revocation. The Plumas County Board of Supervisors may revoke such permit or
modify the original conditions for failure to comply with any of the conditions imposed
or upon evidence of misrepresentation in the issuance of the special use permit. The

abatement and remediation of facilities, if required by such revocation, shall be at the
expense of the permittee.

Section 9-2.4108. General Requirements

(a) Setbacks.

(1) The minimum setback from property lines, or if property line is in the middle of a
roadway, the edge of the roadway, for all telecommunications facilities is one (1°) foot of
setback for every foot in facility height plus an additional twenty-five (25°) feet. For
example, a tower with a height of one hundred (100”) feet shall have a minimum setback
of one hundred (100”) feet plus twenty-five (25) feet for a total setback from the
property lines, or edge or roadway if applicable, of one hundred and twenty-five (125°)
feet.

(2) Accessory building(s) shall be set back from property lines according to the required
setbacks of the primary zone.
(3) Reduced Setbacks.
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(1) In the agriculture zones (AP, GA), the Zoning Administrator may approve a reduced
setback requirement if:

(aa) The telecommunications facility is located adjacent to an existing structure such
as a barn, other existing facility, or to a proposed accessory structure aesthetically
and architecturally compatible with the surrounding environment, thereby
allowing the telecommunications facility to blend with the surrounding area; or

(ab) Adjacent property owners consent in writing to a reduced distance, no less than
the minimum setback required in the underlying zone.

(11) Setbacks for telecommunications facilities within a non-residential zone and located
within five hundred (500’) feet of a residential zone, legally established residential
dwelling, airport, or airstrip may have setbacks reduced with a variance if the Zoning
Administrator finds that:

(aa) Setback distances for the facility are greater than or equal to setbacks for
structures in the underlying zone.

(ab) The facility is not located within any Special Plan Combining Zone, such as
Scenic Areas (SP-ScA), Scenic Roads (SP-ScR), Historical Areas (SP-HA), or
Historical Buildings (SP-HB) zones unless the design of the facility will not
adversely impact the underlying purpose of the zone.

(ac) The facility is not located within five hundred (500”) feet of any building or
feature located on a local or state historic or cultural significance list unless the
design of the facility will not adversely impact the historic or cultural significance
of such feature.

(ad) The facility does not present any impacts to the safety, health, and welfare of the
public.

(ae) Reduced setback(s) would not interfere with other standards or requirements set
forth in Title 9 of this Code.

(af) The facility and accessory building(s) are designed to be aesthetically and
architecturally compatible with the surrounding environment. For example, the
facility incorporates stealth techniques, such as screening, concealment, or
camouflaging.

(ii1)Any telecommunications facility located within a non-residential zone at a distance
greater than five hundred (500”) feet to a residential zone, legally established
residential dwelling, airport, or airstrip, and is seeking reduced setbacks, only has to
comply with Sec. 9-2.4108(a)(3)(ii)(aa)-(ae).

(4) Facilities in Public or Private Utility Easements. Facilities located within public or
private utility easements are exempt from meeting setback requirements.

(b) Height.

(1) The maximum height for telecommunications facilities in all zones shall be two hundred
(200’) feet. Towers located within Military Training Routes (MTR) shall have a height no
greater than one hundred and fifty (150”) feet. Additional height may be approved by the
Planning Director based upon justifiable need and consent from the Military within MTR.
A variance application may be required for additional height.

(2) Facilities proposed in residential zones and not meeting the exemption set forth in Sec. 9-
2.4105(1), may not exceed thirty-five (35°) feet in height. Height requirements may be
increased through the approval of a variance. The Zoning Administrator shall make the
following findings from the proof supplied by the applicant to approve the variance:
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(i) Site is the least intrusive; and
(i1) A denial would be a violation of federal or state law.

(3) The height for any facility shall be the minimum required to meet the technical
requirements of the proposed facility.

(4) A roof-mounted telecommunications facility shall be no more than fifteen (15%) feet taller
than the roof of the structure on which it is mounted. Height requirements may be
increased through the approval of a variance. The Zoning Administrator shall make the
following findings from the proof supplied by the applicant to approve the variance:

(1) Site is the least intrusive; and
(i1) A denial would be a violation of federal or state law.

(5) A two-way radio antenna or television receiving antenna are subject to the maximum
height requirement for the zone or no greater than fifty (50°) feet.

(6) An amateur radio system, also known as ham radio system, is subject to a maximum
height of seventy (70”) feet. Height requirements may be increased through the approval
of a variance. The Zoning Administrator shall make the following finding from the proof
supplied by the applicant to approve the variance:

(1) The design of the proposed antenna installation is the minimum necessary for the
reasonable accommodation of the communication needs of the operator as set forth in
Federal and/or State rules and regulations.

(¢) Location Guidelines.

(1) Telecommunications facilities shall not be located so as to cause obstruction of currently
existing or proposed air navigation operations.

(2) In residential zones, only one facility is permitted per parcel.

(3) In residential zones, multiple facilities may be co-located on a single tower or pole.

(4) Any facility located near a public right-of-way may not extend into, under, over, above,
or upon a public right-of-way without obtaining an encroachment permit from the Public
Works Department or Caltrans.

(d) Building and Electrical Codes.

(1) Telecommunications facilities shall comply with all applicable building and electrical
codes. Facilities shall comply with all applicable regulations adopted pursuant to Public
Resources Code 4290.

(2) Applicant(s) shall submit certification from a registered structural engineer to the
Building Department for any tower in excess of thirty (30’) feet in height to demonstrate
tower will withstand sustained winds as required by the Uniform Building Code.

(3) The facility shall be maintained in compliance with all applicable local and state building
codes and any other applicable standards for telecommunications facilities.

(e) Lighting. All telecommunications facilities shall orient and shield lighting so as to not be
intrusive to any residential surrounding areas. All shielding and orienting of lights shall
comply with applicable authority’s requirements, such as shielding for warning lights
complying with FAA requirements.

(f) Signs. Telecommunications facilities are permitted to display warning and equipment
information signs. Commercial displays or advertising of any kind on any portion of the
facility or accessory building(s) shall not be permitted.

(g) Aesthetics. In residential zones, reasonable efforts shall be made to create a
telecommunications facility with accessory buildings, whether new or co-located, that are
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architecturally similar with existing structures or styles in the surrounding area including
colors, textures, and ornamentation.

(h) Deed Restrictions. The installation of a facility shall not violate any existing deed
restrictions.

(i) Vehicle Access. Per Plumas County Code Sections 9-4.501(b)-(d), all facilities shall have a
road, the portion of which that is under the control of the applicant, with an unobstructed
horizontal traveled surface not less than fourteen (14) feet in width, excluding shoulders,
and a minimum unobstructed vertical clearance of fifteen (15”) feet. All such roads shall be
capable of supporting a minimum load of forty thousand (40000 lbs.) pounds and all culverts,
bridges, and other appurtenant structures which supplement the roadway bed or shoulders
shall be constructed to carry at least the maximum load and provide the minimum vertical
clearance as required by Vehicle Code Sections 35250 and 35550 through 35796. Applicant
shall provide engineering specifications to support design, if requested by the County
Engineer. Federal lands shall be exempt from this subdivision.

(j) Accessory Equipment Storage. All telecommunications facilities and accessory buildings
shall be used to store accessory equipment and supplies necessary for the support of the
facility. Only in emergency cases may accessory equipment or vehicles be stored outdoors.

(k) Federal and State Regulations.

(1) All facilities are subject to current regulations set forth by the FAA, the FCC, and all state
and federal agencies with authority over telecommunications facilities.

(2) All facilities shall maintain compliance with state and federal standards or regulations at
all times. A facility out of compliance due to recent changes in state and/or federal
standards or regulations shall be brought into compliance by the facility owner and/or
operator within six (6) months of the effective date of such standards or regulations,
unless the state or federal agency mandates a more stringent compliance timeline.

(3) A facility not brought into compliance with federal and/or state regulations constitutes

grounds for the County’s commencement of permit revocation procedures set forth in this
article.

() Emissions.

(1) A biennial RF/EMF emissions report, prepared in accordance with FCC reporting
standards, shall be submitted to the Plumas County Planning Department by the facility
owner or operator demonstrating facility compliance with FCC OET Bulletin 65:
provided however, if no changes have been made to the facility during the reporting
period that would materially increase the RF/EMF emissions at the facility, a written
certification of such shall be submitted in lieu of said report.

(2) A facility shall not generate a hazard to the health, safety, and welfare of the public due
to RF/EMF emissions greater than exposure limits allowed by FCC OET Bulletin 65. If
exposure limits are exceeded, the facility owner or operator shall promptly determine the
transmitter(s) of concern and shall cause such to cease operation until it(they) is(are)
brought into compliance with FCC OET Bulletin 65.

(m)Landscaping. In residential zones, if visual impacts cannot be avoided, a screen of plant
materials shall be utilized to obscure the facility from public view. The buffer shall consist of
non-invasive/native plant material. The outside perimeter of the facility shall have a
landscaped strip no less than five (5”) foot in width. In locations where the visual impact of
the facility would be minimal, the landscaping requirement may be reduced or waived. If a
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facility is located on a large, wooded lot, the natural growth and trees shall suffice for the

screen.

(n) Security and Fencing. Facility, including accessory building(s) and equipment, shall be
secured at all times and have a security fence of six (6”) feet or more in height or other
security measures appropriate to the site conditions to prevent access by the public.

(o) Maintenance. Site and the facility, including accessory building(s), fencing, paint used to
demonstrate caution, landscaping, lighting (aviation warning lights, etc.), and all related
equipment shall be maintained in accordance with all approved plans and on a routine basis
for the life of the facility. The following requirements shall be adhered to:

(1) In residential zones, maintenance hours shall be limited to 7:00 a.m. to 5:00 p.m.,
Monday through Saturday, excluding emergency repairs.

(2) In the case of failure or malfunction of an antenna structure identification or warning
light system, all reporting and corrective work shall be accomplished in accordance with
the then-current requirements established by the FAA.

(p) Cultural Resources. Should development activities reveal the presence of cultural resources
(i.e., artifact concentrations, including, but not limited to, projectile points and other stone
tools or chipping debris, cans, glass, etc.; structural remains; human skeletal remains), work
within 50 feet of the find shall cease immediately until a qualified professional archaeologist
can be consulted to evaluate the remains and implement appropriate mitigation procedures.
Should human skeletal remains be encountered, State law requires immediate notification of
the County Coroner. Should the County Coroner determine that such remains are in an
archaeological context, the Native American Heritage Commission in Sacramento shall be
notified immediately, pursuant to State law, to arrange for Native American participation in
determining the disposition of such remains.

Sec. 9-2.4109. Facility Design Standards

(a) Building Fa¢ade-Mounted Facilities in Commercial Zoning (Core Commercial (C-1),
Periphery Commercial (C-2), Convenience Commercial (C-3), and Recreation
Commercial (R-C)), Industrial Zoning (Heavy Industrial (I-1) and Light Industrial (I-
2)), Residential Zoning (Single Family Residential(2-R, 3-R, and 7-R) and Multiple-
Family Residential (M-R)), Recreational Zoning ( Prime Recreation(Rec-P),
Recreation(Rec-1, Rec-3, Ree-10, and Rec-20), Recreation Open Space (Rec-OS)),
Agricultural Zoning (Agricultural Preserve (AP) and General Agriculture (GA)),
General Forest (GF), and Mining (M).

(1) Visibility. To minimize the appearance of facilities extending above the roofline of any
structure, stealth techniques shall be utilized or facility shall be painted and textured to
blend with the existing structure on which it is mounted.

(2) Maximum Coverage. Total facility coverage of a facility mounted to the face of an
existing structure may not exceed ten (10%) percent of the square footage of the building
face or thirty-two (32 ftz) square feet per fagade, whichever is less.

(3) Maximum Extension from Facade. A facility shall not extend more than eighteen (18”)
inches from the building face.

(4) Minimum Installation Height. The lowest portion of all facilities shall be located a
minimum of fifteen (15°) feet above grade level.
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(5) Accessory Buildings. Under no circumstances shall any structure utilized for a
telecommunications facility be constructed or placed within a setback. Acceptable
placements of accessory buildings are on the existing building’s roof, within the existing
building, or on the premises surrounding the existing building.

(b) Roof-Mounted Facilities in Commercial Zoning (Core Commercial (C-1), Periphery
Commercial (C-2), Convenience Commercial (C-3), and Recreation Commercial (R-
(), Industrial Zoning (Heavy Industrial (I-1) and Light Industrial (I-2)), Residential
Zoning ( Single Family Residential(2-R, 3-R, and 7-R) and Multiple Family Residential
(M-R)), Recreational Zoning (Prime Recreation(Rec-P), Recreation(Rec-1, Rec-3, Rec-
10, and Rec-20), Recreation Open Space (Rec-08)), Agricultural Zoning (Agricultural
Preserve (AP) and General Agriculture (GA)), General Forest (GF), and Mining (M).
(1) Setback. The minimum setback for roof-mounted facilities is one (1) foot of setback for

every foot in facility height. For example, a tower with a height of ten (10°) feet shall

have a minimum setback of ten (10”) feet. The setback shall be measured from the roof’s
edge nearest the facility.

(2) Maximum Height. A roof-mounted facility shall not exceed the maximum building height
of the underlying zone or ten (10°) feet above the existing roofline, whichever is less. The
height is measured from the base of the facility, which is affixed to the roof of the
building, to the top of the facility. Additional height may be approved by the Zoning
Administrator based upon justifiable need.

(3) Accessory Buildings. Under no circumstance shall any accessory building utilized for a
facility be constructed or placed within a setback. Acceptable placements of accessory
buildings are on the existing building’s roof, within the existing building, or on the
premises surrounding the existing building.

(¢) Existing Pole or Tower Mounted Facilities.

(1) Setback. Facilities mounted on an existing pole or tower are not subject to setback
requirements.

(2) Height. The overall height of an existing pole, tower, or co-location facility may increase
by approval of a variance or other zoning approval as required for the zone in which the
facility is located, based upon justifiable need.

(d) Co-Located Facilities.

(1) As set forth in California Government Code Section 65850.6, a co-location facility is
permitted with the approval of a zoning clearance certificate if it complies with the
following requirements:

(i) The telecommunications co-location facility on which the co-location facility is
proposed on, or immediately adjacent to, was subject to a discretionary permit by the
County and an environmental impact report was certified, or a negative declaration or
mitigated negative declaration was adopted for the telecommunications co-location
facility in compliance with the California Environmental Quality Act (Division
13(commencing with Section 21000) of the Public Resources Code), the requirements
of Section 21166 do not apply, and the co-location facility incorporates required
mitigation measures specified in that environmental impact report, negative
declaration, or mitigated negative declaration.

(ii) State and local requirements, including the Plumas County General Plan, any

applicable community plan or specific plan, and Title 9, Planning and Zoning, of this
Code.
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(2) A telecommunications co-location facility proposed on, or immediately adjacent to an
existing co-location facility that was not subject to a County discretionary permit
pursuant to Sec. 9-2.4109(d)(1) shall require the approval of a special use permit, comply
with all standards listed in Sec. 9-2.4109(d)(1)(ii), and shall comply with the California
Environmental Quality Act through certification of an environmental impact report, or
adoption of a negative declaration or mitigated negative declaration.

(3) Telecommunications co-location facilities are permitted subject to the approval of a
zoning clearance certificate if in compliance with the standards listed in Sec. 9-
2.4109(d)(1) and the following standards:

(1) All co-location facilities are subject to the requirements set forth in Sec. 9-2.4108
General Requirements.

(ii) No facility shall extend from pole or tower greater than existing facilities mounted on
pole or tower.

(ii1)Co-location facility is compliant with RF exposure limits set forth by the FCC.

(iv) Accessory buildings are placed on the existing building’s roof, within the existing
building, or on the premises surrounding the existing building outside of setback, if
located in Commercial Zoning (Core Commercial (C-1), Periphery Commercial (C-
2), Convenience Commercial (C-3), or Recreation Commercial (R-C)), Industrial
Zoning (Heavy Industrial (I-1) and Light Industrial (I-2)), Residential Zoning ( Single
Family Residential(2-R, 3-R, and 7-R) and Multiple Family Residential (M-R)),
Recreational Zoning (Prime Recreation(Rec-P), Recreation(Rec-1, Rec-3, Rec-10,
and Rec-20), Recreation Open Space (Rec-0S)), Agricultural Zoning (Agricultural
Preserve (AP) and General Agriculture (GA)), General Forest (GF), and Mining (M)..

Sec. 9-2.4110. Facility Abandonment, Removal, and Remediation

(a) A facility not maintained for ready use by telecommunications providers for a continuous
period of twelve (12) months may be considered abandoned and designated as unlawful and
as a public nuisance. To ensure a facility is not deemed abandoned and is being maintained, a
written maintenance certificate shall be submitted to the Planning Department once per year.

(b) Within ninety (90) days of receiving written notice from the County following its formal
abandonment procedure, the facility owner and/or operator shall remove and remediate
facility in its entirety, including accessory building(s) and associated equipment, returning
the site to the original pre-construction state. If the abandoned facility is not removed and
remediated within ninety (90) days, the County may have the facility removed and
remediated, if necessary, and exercise its rights under Performance Security. Refer to Sec. 9-
2.4107(e) regarding Performance Security.

(c) All owners and/or operators with the intent to abandon a facility shall notify the County of
such intentions no less than thirty (30) days prior to final day of use.

(d) If two or more users are utilizing a single facility, the facility shall not be considered
abandoned until operation from all users has ceased.

(e) Facilities for which any permits have been revoked are subject to subdivisions (b)-(d) of this
section.

SECTION 2 This ordinance shall be published, pursuant to Section 25124(a) of the

Revised September 11, 2018 Page | 16



Government Code of the State of California, before the expiration of fifteen days after the
passage of the ordinance, once, with the names of the supervisors voting for and against the
ordinance, in a newspaper of general circulation in the County of Plumas.

SECTION 3 This ordinance shall become effective 30 days from the date of final passage.
SECTION 4 This ordinance shall be codified.

The foregoing ordinance was introduced at a regular meeting of the Board of Supervisors on the _ day of

, 2018, and passed and adopted on the day of , 2018 by the following vote:
AYES: Supervisors:
NOES: Supervisors:
ABSENT: Supervisors:

Chair, Board of Supervisors

ATTEST:

Clerk of said Board of Supervisors
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Abstract

Significant concern has been raised about possible health effects from exposure to
radiofrequency (RF) electromagnetic fields, especially after the rapid introduction of
mobile telecommunications systems. Parents are especially concerned with the
possibility that children might develop cancer after exposure to the RF emissions
from mobile telephone base stations erected in or near schools. The few
epidemiologic studies that did report on cancer incidence in relation to RF radiation
have generally presented negative or inconsistent results, and thus emphasize the
need for more studies that should investigate cohorts with high RF exposure for
changes in cancer incidence. The aim of this study is to investigate whether there is
an increased cancer incidence in populations, living in a small area, and exposed to

RF radiation from a cell-phone transmitter station.

This 1s an epidemiologic assessment, to determine whether the incidence of cancer
cases among individuals exposed to a cell-phone transmitter station is different from
that expected in Israel, in Netanya, or as compared to people who lived in a nearby
area. Participants are people (n=622) living in the area near a cell-phone transmitter
station for 3-7 years who were patients of one health clinic (of DW). The exposure
began 1 year before the start of the study when the station first came into service. A
second cohort of individuals (n=1222) who get their medical services in a clinic
located nearby with very closely matched, environment, workplace and occupational

characteristics was used for comparison.

In the area of exposure (area A) eight cases of different kinds of cancer were
diagnosed in a period of only one year. This rate of cancers was compared both with
the rate of 31 cases per 10,000 per year in the general population and the 2/1222 rate
recorded in the nearby clinic (area B). Relative cancer rates for females were 10.5 for
area A, 0.6 for area B and 1 for the whole town of Netanya. Cancer incidence of
women in area A was thus significantly higher (p<0.0001) compared with that of area
B and the whole city. A comparison of the relative risk revealed that there were 4.15

times more cases in area A than in the entire population.
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The study indicates an association between increased incidence of cancer and living

in proximity to a cell-phone transmitter station.

Key Words:

Radiofrequency radiation; Cell-phone transmitter station (cell-phone antenna);

Cancer incidence study; Netanya.



Introduction

Much concern has been expressed about possible health effects from exposure to
radiofrequency (RF) electromagnetic fields, particularly following publication of
scientific reports suggesting that residence near high voltage power lines may be
associated with an increased risk of developing childhood leukemia. While interest
tended to focus on microwave ovens and radar equipment in the past, it is now mobile
telecommunication that attracts the most attention. The rapid introduction of mobile
telecommunications systems, the exponential increase in the use of such phones, and
the many base stations needed for serving them have engendered renewed concerns

about exposure to RF radiation.

The biological effects of low level electromagnetic fields and a possible potential
relation to cancer causation are controversial. There have been several
epidemiological studies of the possible adverse health effects associated with
environmental exposure to extremely low frequency (0-300 Hz) non-ionizing
radiation, such as that emitted by power cables and electric substations, linking such

exposure to leukemia, brain cancer, male breast cancer and skin and eye melanoma

(1-11).

Far less attention has been paid to health hazards from environmental exposure to
radiation in the RF range (100 kHz to 300 GHz), including the radiation emitted from
cell-phone equipment, in the frequencies of 850 MHz, at field strengths much below
those required to produce thermal effects. The few epidemiologic studies that did
report on cancer incidence in relation to RF radiation (mainly from occupational
exposure including microwave and radar and from living in proximity to TV towers)
have generally presented negative or inconsistent results, or were subject to possible

confounding from other exposures (12-20).

Laboratory studies in this area have also been confusing and conflicting. While
some animal studies suggested that RF fields accelerate the development of cancers,

other studies found no carcinogenic effect (21).
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Obviously, there is an urgent need for extensive, well-conducted epidemiological

and laboratory studies (21-24).

An opportunity for studying the effect of RF radiation presented itself in South
Netanya, where a cell-phone transmitter station was located in the middle of a small
area. We took advantage of the fact, that most of the population in the investigated
area belong to one outpatient clinic (of DW), and undertook an epidemiologic
assessment, in which we compared the cancer incidence of this area to those of a
nearby clinic, to the national incidence rates of the whole country and to the

incidence rates in the whole town of Netanya.



Material and methods

Radio-frequency radiation

The cell-phone transmitter unit is located at the south of the city of Netanya in an area
called Irus (area A). It first came into service in 7/96. The people in this area live in half a
circle with a 350 meter radius centered on the transmitter.

The antenna is 10 meters high. The antenna bears total maximum transmission power at
frequencies of 850 MHz of 1500 watt when working at full power.

Both measured and predicted power density (for the frequencies of 850 MHz) in the

whole exposed area were far below 0.53 puw/ecm*thus the power density is far below the

current guidelines which are based on the thermal effects of RF exposure. Exact measured

power density in each house are described in table 1.

The current Israeli standard uses 50 packets/sec with Time-Division-Multiple-Access
(TDMA) quadrature modulation. The antenna produces 50 packets/sec, using a 3:1
multiplexed Time-Division-Multiple-Access (TDMA) modulation with a 33% duty cycle.

Statistical analysis.

We conducted a cancer incidence study to investigate the incidence of cancer cases of
individuals exposed to a cell-phone transmitter station, in comparison to those of a
nearby clinic, to the national incidence rates of the whole country and to the incidence

rates in the whole town of Netanya.

The cohort included 622 people living in the Irus area (area A) for at least 3-7 years and
were patients of one health clinic (of DW). The exposure began in 7/96 which was 1 year
before the start of our study.

Statistical analysis was based on the comparison of observed and expected numbers of

cancer cases.
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In order to compare incidence rates, 95% confidence intervals were computed.

The observed number of cancer cases is the number of all the cancer cases in the exposed
cohort in the period between 7/97 - 6/98.

In order to estimate relative risk, rate ratios were computed using the rate of 3 different
cohorts as the base (the expected values):

The rate in a nearby clinic (which serves a population of 1222 people, all of them

living in area B) during the same period of time, i.e. 7/97 - 6/98. In order to compare

area A and area B populations we used:
2 . o
¥ test to compare origin and sex division

t- test to compare age means
The national incidence rates of the whole country.
The incidence rates in the whole town of Netanya where the 2 clinics (of area A and B)
are located. The data of 2 and 3 were given to us by the Israel cancer registry and are
updated to the years 91-94.
We also examined the history of the exposed cohort (of the A area) for malignancies in
the 5 years before the exposure began and found only 2 cases in comparison to 8§ cases
detected one year after the transmitter station came into service.

Results

Of the 622 people of area A, eight cases of different kinds of cancer were diagnosed in
a period of only one year (from July 1997 to June 1998). Details on these cases are
presented in Table 1. Briefly, we found 3 cases of breast carcinoma, and one case of
ovary carcinoma, lung carcinoma, Hodgkin’s disease, osteoid osteoma, and

hypernephroma.
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This rate of cancers in the population of area A was compared both with the rate of 31

cases per 10,000 per year in the general population and the 2/1222 rate recorded in a
nearby clinic. To each one of the rates, a 95 percent confidence interval was calculated
(Table 2): the rates in area A were significantly higher than both those in area B, and the

population as a whole.

A comparison of the relative risk revealed that there were 4.15 times more cases in area

A than in the entire population.

. .. .. 2
The population characteristics of areas A and B were very similar (Table 2-5). The y

test for comparing gender and origin frequencies showed no significant differences in
these parameters between the two areas. Age means, as compared by t-test and age

distribution stratum also showed no significant difference between the two groups.

Table 2a lists the rates of cancer incidence of areas A and B compared to data of the
whole town of Netanya. The comparison clearly indicated that the cancer incidence of

women in area A 1s significantly higher (p<0.0001) compared with that of the whole city.
Discussion

Our study indicates an association between an increased incidence of cancer and living in

proximity to a cell-phone transmitter station.

Studies of this type are prone to biases. Possible methodological artefacts to explain our

alarming results were considered:

Differences in socioeconomic class and employment status, and demographic
heterogeneity due to differences in age, sex and ethnicity were excluded. The two areas
that were compared have very closely matched environment, workplace and

occupational characteristics.

Confounding variables affecting individuals could not be absolutely adjusted for,
however, there was no ionizing radiation that could affect the whole community except
the previously mentioned mobile antenna station. There is no traffic density in this

area, neither is there any industry or any other air pollution. The population of area A
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(on which adequate data could be gathered) did not suffer from uncommon genetic

conditions, nor did they receive carcinogenic medications.

Differences in diagnosis and registration of cancer cases. Although we cannot
altogether exclude the possibility that higher awareness of the physician responsible
for area A led to an artificial increase in cancer cases in this area, this possibility seems

to us very unlikely, since both are qualified family physicians.
Several findings are of particular interest:

The measured level of RF radiation (power density) in the area was low; far below the
current guidelines based on the thermal effects of RF exposure. We suggest, therefore,

that the current guidelines be re-evaluated.

The enormous short latency period; less than 2 years, indicates that if there is a real
causal association between RF radiation emitted from the cell-phone base station and
the cancer cases (which we strongly believe there is), then the RF radiation should

have a very strong promoting effect on cancer at very low radiation!

Although the possibility remains that this clustering of cancer cases in one year was a
chance event, the unusual sex pattern of these cases, the 6 different cancer kinds, and
the fact that only one patient smoked make this possibility very improbable and
remote. It should be noted that 7 out of 8 cancer cases were women, like in the work of
Maskarinec (25) who found 6 out of 7 leukemia cases in proximity to radio towers to
occur 1n girls. Such unusual appearances of cancer cases due to one accused factor on

two completely different occasions is alarming.

We are aware of at least 2 areas in which a drastic increase in the incidence of cancer
cases occurred near a cell-phone antenna, however, the setup was not suitable for a
well design study of those cases. In one of them (which also got publication in the
daily newspapers) there were 6 out of 7 cancer cases in women working in a store in

close proximity to a cell-phone antenna.

In conclusion, the results of this study showed that there was a significantly greater

incidence of cancers of all kinds within the vicinity of a cell-phone transmitter station.
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It would be certainly too premature to draw any conclusions from our results before
they are confirmed and repeated by other studies from other areas, particularly in view
of the fact that a great majority of papers on this subject showed that RF fields and
mobile telephone frequencies were not genotoxic, did not induce genetic effects in
vitro and in vivo, and were not found to be teratogenic or to induce cancers (24). The
results of this paper should, however, serve as an alarm and emphasize the need for

further investigations.
Addendum

At one year following the close of the study, 8 new cases of cancer were diagnosed in
area A and two cases in area B. Among the cases diagnosed in area A was one of osteoid

osteoma, the second case from the beginning of the study.
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Table 1: Cancer cases in area A

15

NAME AGE | SE | ORI- | SMO | CANCER TYPE Measured
X GIN' |- power density

KIN in

G pw/cm?
Hemda 52 f ash | No Ovary ca stage 1 0.3pw/cm’
Edna 42 i sph | No Breast ca in situ 0.4pw/cm’
Tania 54 f ash | No Breast ca 0.5pw/cm?
Neli 67 f ash |Yes |Breastca 0.4uw/cm’
Galit 24 f ash | No Hodgkins 0.5pw/cm®
Miriam 61 f sph | No Lung ca 0.3puw/ cm?
Masal 37 f sph | No Osteoid osteoma 0.4uw/cm’
Max 78 m ash | No Hypernephroma O.3uw/cm2

1. Origin: ash - Ashkenazien Jews

sph - Spharadic Jews
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Table 2: Cancer rates in area A, B and the total population.

No. of |populati | Rate per |confide |ce relative

cancer |onsize |yearper |interval |(95%) risk

cases 10,000 | lower upper

limit limit
Area A |8 622 129 40.1 217.2 4.15
AreaB |2 1222 16 -6.3 39.0 0,53
total 31 10,000 |31 20.1 41.9 1.00
populat
Table 2a: Cancer rates in area A, B and the whole town.
Male Female
rate Relative rate rate relative rate

Area A 3 1.4 262 10.5
Area B 17 0.7 16 0.6
Whole town |24 i 25 1




Table 3: Comparing area A to area B by gender.

Gender Area A Area B
N % N %

male 290 49 669 49

female 305 31 685 51




Table 4: Comparing area A to area B by origin.

Origin Area Area

N % N %
Staradic 340 55 851 45
Ashkenaz 239 38 620 gl
Russian 41 7 51 4
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Table 5: Comparing age means in both areas.

Area A Area B
mean Std mean std
age 26.5 17.9 25.5 12.4
Table 5: Age distribution by stratum.
0-1 |[1-10 [10-20 |20-30 |30-40 |40-50 |50-60 |60-70 |>70
IRUS 16 143 | 157 65 70 88 41 21 21
POLEG |31 285 | 257 139 180 158 83 35 34
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ABSTRACT

A survey study was conducted, using a questionnaire, on 530 people (270 men, 260
women) living or not in proximity to cellular phone base stations. Eighteen different
symptoms (Non Specific Health Symptoms—NSHS), described as radiofrequency
sickness, were studied by means of the chi-square test with Yates correction. The
results that were obtained underline that certain complaints are experienced only in the
immediate vicinity of base stations (up to 10 m for nausea, loss of appetite, visual
disturbances), and others at greater distances from base stations (up to 100 m for
irritability, depressive tendencies, lowering of libido, and up to 200 m for headaches,
sleep disturbances, feeling of discomfort). In the 200 m to 300 m zone, only the
complaint of fatigue is experienced significantly more often when compared with
subjects residing at more than 300 m or not exposed (reference group). For seven of
the studied symptoms and for the distance up to 300 m, the frequency of reported
complaints is significantly higher (P<0.05) for women in comparisen with men.

*Correspondence: R. Santini, Institut National des Sciences Appliquées, Laboratoire de
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Significant differences are also observed in relation to the ages ot subjects, and for the
location of subjects in relation to the antennas and to other electromagnetic factors.

Key Words:  Cellular phone base stations; Bio-effects.

INTRODUCTION

Chronic exposure to ultra-high-frequency electromagnetic fields or microwaves
brings on bioeffects in man such as headaches, fatigue, sleep, and memory disturbances
(Bielski, 1994; Santini, 1999). These biological effects, associated with others (skin
problems, nausea, irritability) constitute what is known as “Non Specific Health
Symptoms™’ (NSHS) that characterize radiofrequency sickness (Johson Liakouris,
1998). Cellular mobile phone technology uses microwaves (frequencies of 900 or 1800
MHz in France) pulsed with extremely low frequencies (frequencies <300 Hertz)
(Linde and Mild, 1997). However many of the biological effects resulting from mobile
phone use are relatively well-known and bring to mind those described in radio-
frequency sickness (Mild et al,, 1998; Santini et al., 2002).

We are reporting here the results concerning 530 people living in France, in the
neighborhood or not, of cellular phone base stations, in relation to their exposure
conditions to antennas, their sex, and their age.

MATERIALS AND METHODS
Questionnaire Used

A questionnaire similar to that developed for the study on mobile phone users
(Santini et al., 2002) was sent to people wishing to participate in the study. Subjects
were enrolled through information given by press, radio, and web sites, about the ex-
istence of a study on pecple living near cellular phone base stations. The questionnaire
was filled out by subjects without the presence of a person in charge of the study and
was returned (generally by mail) to a person responsible for the study.

General questions pertained to age, sex, estimated distances from base stations
(less than 10 m, 10-50 m, 50-100 m, 100-200 m, 200-300 m, more than 300 m) and
their location in relation to the antennas (facing, beside, behind, beneath in the case of
antennas placed on rooftops). The exposure conditions of subjects were also defined by
the length of time living in the neighborhood of base stations (less than 1 vear, 1-2
years, 2—5 years, more than 5 years).

Participants were asked to indicate the presence or not of electrical transformers (at
less than 10 m), high or very high tension electric power lines (at less than 100 m) and
radio and television transmitters (at less than 4 km). The questionnaire sought in-
formation on computer use (more than 2 hours per day) and cellular telephone use
(more than 20 minutes per day).

The level of complaints for the studied symptoms was expressed by the study
participants using a scale of: 0 = never, 1 = sometimes, 2 = often, and 3 = very
often. Ot 570 questionnaires received, 40 were not used because of lack of information
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on the distance from the base stations or on the level of the complaints experienced.
Among the 530 questionnaires studied, 270 came from men (45 years = 20) and 260

from women (47 years = 19). Eighteen symptoms referenced in the NSHS were found
in the questionnaire; one of which, premature menopause, concemed only women.

Analysis of Results

The results obtained, concerning the frequency of the complaints experienced
in relation to responses with 0 = never, were analyzed by the chi-square test with
Yates correction (Dabis et al., 1992) by means of a software program (STATITCF,
1987, France). Results were compared with the frequency of complaints of the
reference group (subject exposed at >300 m or, living in the vicinity of nonoperating
base stations) for incidences of distance and age. The comparisons were done with
the frequency of complaints expressed by subjects exposed up to 300 m for length of
exposure (comparison to <1 year), for location of subjects (comparison of locations
among themselves) and for sex. A P < 0.05 was considered significant.

We are presenting here the results tallied with: (1) the influence of subject’s exposure
conditions to base stations (distance, length of exposure, location in relation to the
antennas other electromagnetic factors), and (2) the influence of sex and age of subjects.

RESULTS
Influence of Exposure Conditions
Distance

The 530 study subjects were distributed in the following manner: 19.6% were less
than 10 m from cellular phone base station antennas, 26.2% between 10 and 50 m,
13.8% between 50 and 100 m, 9.6% between 100 and 200 m, 10.1% between 200 and
300 m, and 20.7% were at more than 300 m or not exposed; these last subjects were
chosen as the reference group.

In comparison with the reference group, the complaints are experienced in a
significantly higher way by the subjects located in the distance zones of <10 m to
300m from base stations. Certain symptoms are experienced significantly more often
(P < 0.05) only in the immediate vicinity of base stations {up to 10 m) and not beyond
that: Nausea, loss of appetite, visual disturbances, and difficulty in moving.
Significant differences (P < 0.05) are observed up to 100 m from base stations for
symptoms such as: Irritability, depressive tendencies, difficulties in concentration, loss
of memory, dizziness, and lowering of libido. In the zone 100 m to 200 m from base
stations, the symptoms of headaches, sleep disruption, feelings of discomfort, and skin
problems are again experienced significantly more often (P < 0.05) in comparison with
the reference eroup. Beyond 200 m, only the symptom of fatigue is reported at a
significantly high frequency (P < 0.05) (Table 1). By contrast, no significant effect is
demonstrated in relation to distance for the symptom of premature menopause. A
significant lowering of libido was reported by subjects living at the distances of less
than 10 m, 10-30 m. and 50-100 m from base stations.



t al.

ini e

Sant

44

uyo A

1A = ¢ pue uajo = g sasuodsar ap aof (W Qg <) dnoad aouasajal sy) 01 uosuedwod ul GO > 4 = 4
H 21ji02dg uou g Joj

(uawom )9z + uaw gLg) apdoad gg £q peousnadxo swopdwAg y)

swajyotd
g | 9 S8 0 L8 VL *L'El 96 #£'S1 #£1 101 198TAQIPIRT)
san oLy Ip
I 6C 0 4 0 0 £ i Ll 8 #LL 9'c JUSUIRAOIN
0 A [ LL L't Tl +9'0 96 #5'L LI #S'T1 01 SSaUZ2I(]
SAOURGINISIP
L's 9'¢ £6 9l L LL §Cl £'8 cl wL'L1 YLl #EEL LEdL]
I't 9cl 8'C Sl o' ST B [ <el €T #E1T Sl MSIP [enStA
9 ol 0 L'g §'L #0'El L'l #1711 801 g9 *1°LT #1081 swajqoad unyg
8's O'LL L TLl 9cl ST #0C +1'LE +9'9C F6l 41T gL sso| Alowapy
UONIENUIIUOD
'L L'9T ¢S £y | T #P'9C [4 2 "0 99l SLE #8'8C €6t ul senuandid
p
'8 T 'S L6 0 #L°5 1 8¢l +9°0E 6’81 #C'5T P S¥ +8C 9%
SADUAPUI}
L'e ol ST gel I'e 91 xL'01 +8'9C 691 aagssaadacy
1"1c 8'tl (SES3 £EE 08 85 #5'LS #1'LS 1Y saouLqInsip deals
£e £ 0 (a4 Q0 69 [ £ #F0T anadde jo ssom|
Il 1z £% 0 Yy ¥ € 69 5Pl BISNEN
gl 96l 0 £6! #C'LE *L'09 *1'9C +8'LY *18
£'E 8l 6 Y4 'y 85T #*L'ST *C' €T 8t
LT Loy L'ely #9°99 'k r9 #0'08 #CL #9L
€ C £ e £ < € C € % ¢ Z swopdudg
Qe < w Ope—-00c w 0oz-o0l w g0l -0s W Os—(1 wqr=

(L) S1919W Ul SUOIHEIS I5BQ WOLJ SIIURISIC]

syepdwios jo safmuasiad a) vo suonels sseq suoyd JenypPa

UIOL] SI2UBISIP JO 2oUN[Ju]

I agul



Effects of Proximity to Cellular Phone Base Stations 43
Length of Exposure

There is no significant difference in the frequency of symptoms expressed by
subjects living up to 300 m from cellular phone base station, according to the length

of time (<1 year to more than 5 years) they have lived in the neighborhood of
base stations.

Location of Subjects

The location of subjects in relation to the antennas (facing, beside, behind,
beneath) taken alone has little impact en the frequency of symptoms reported. When
comparisons are made in relation to the different distance zones, sienificant increases
of complaints (P < 0.05) are observed for some distances and for some symptoms in
the facing position: visual disturbances for distance <10 m as compared with beneath,
fatigue for distance 10 to 50 m as compared with beneath, headache for distance 10
to 50 m as compared with beside, memory loss for distance 50 to 100 m as compared
with beside. When comparisons are made for all subjects exposed at a distance of up to
300 m from base stations, it is only observed a significant increase in headaches
(P < 0.05) for subjects in the beneath position as compared with subjects in the
facing position.

Table 2. Influence of sex on the percentages of complaints

Symptoms Men (%) Women (%)
Fatigue 414 57.3
Irritability 17.9 28.3
Headaches (3) 14.4 43.6%
Nausea (3) 0 5.9%
Loss of appetite (3) 19 &
Sleep disturbances (3) 454 61%
Depressive tendencies (3) 9.8 26.7*
Feeling of discomfort (3) 15 25.4%
Difficulties in concentration 18.4 21.6
Memory loss 18 217
Skin problems 8 13.1
Visual disturbances (2) 12.2 20%
Hearing disturbances 9.6 19
Dizziness 6 9.8
Movement difficulties 33 23
Cardiovascular problems 83 8.8
Lowering of libido 18 12

for 17 Non Specific Health Symptoms reported by 420 people
(203 men vs. 215 women) living in the vicinity of cellular phone base stations
(all distances from <10 m to <300 m).
# = P < 0.05 for level of complaints in parenthesis, 2 = often and

a

3 =very ofien.
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Exposure to Other Electromagnetic Factors

The presence of factors such as an electrical transformer, very high tension electric
power lines, radio-television transmitters, the use of computers, or cellular phones has
little influence on the frequency of symptoms reported by subjects living at a distance
of up to 300 m from base stations. However, a significant decrease of sleep disturbance
for cellular phone users, and significant increases of discomfort and dizziness with the
presence of an electrical transformer, and of difficulties in concentration with the
presence of a radio-television transmitter, are observed in comparison with subjects
living at a distance of up to 300 m, but not exposed to those factors.

Table 3. Influence of age on the percentages of complaints

< 20 years 21-40 years 41-60 years >60 years

Distances of subjects from antennas (in meters)

Symptoms <300 >300 <300 > 300 <300 >300 <300 >300

Fatigue 56.7 62.5 82.4% 25 81.4% 57.8 73.3% 40

Irritability -~ 16.2 11.1 46.2 18.2 50.5 5. 52.01* 21

Headaches 42.4 26.3 57.6* 18.2 53w 133 49.5% 10

Nausea T 0 12.9 0 9.9 0 15.6 15.7

Loss of appetite 13.3 8.8 12.7 0 11.8 0 15 15

Sleep  * 26.1 148 53% 12,5 73.9 526 68.5% 444
disturbances

Depressive 10.2 5.3 14 T 58 36 20 41.7 AT
tendencies

Feeling of 4.4 2.9 26.3 6 416 16.6 45%* 19
discomfort

Difficulties in 303 40 421 18.7 438 36.8 53.3* 20
concentration

Memory loss 75 8 218 6.6 43 40 64 36.8

Skin problems 16.6 0.3 242 6.6 18.3 0 20.4 52

Visual 16.3 12.5 14.7 12.5 26.6 26.3 36.8 17.6
disturbances

Hearing 9.4 5.1 154 0 29.8 21.7 438 31.5
disturbances

Dizziness 6.2 52 3.2 6.6 154 4.5 39.3% 9.5

Movement 0 2 0 0 3.5 4 214 10.5
difficulties

Cardiovascular 0 23 5:1 0 19.2* 0 364 15
problems

for 16 Non Specific Health Symptoms experienced by 530 people (270 men + 260
women) in relation to their distances from cellular phone base stations (<300 m vs. >300 m
[reference group]).
* = P < 0.05 for levels of complaints 2 +3 pooled.
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Influence of Sex and Age
Sex

In terms of the different distance zones, two complaints were experienced sig-
nificantly more often for women (P < 0.05): nausea in the zone of less than 10 m,
headaches in the zones of 10—350 m, 50-100 m, 100-200 m. and 200-300 m. Men
complain significantly more often (P < 0.05) than women about lowering of libido in
the zone of 30 to 100 m from cellular phone base stations.

When the men/women comparison is made for all subjects exposed at a distance
up to 300 m, seven symptoms (i.e., headaches, nausea, loss of appetite. sleep
disturbances, depressive tendencies, feeling of discomfort, and visual disturbances) are
experienced significantly more often in women (P < 0.05) (Table 2). On the contrary,
for the subjects of the reference group, there appears to be no significant difference
related to sex in the frequency of complaints reported for the different symptoms.

Age

Significant differences are observed in relation to the age of the subjects {from 21
to >60 years) for symptoms such as fatigue, irritability, headaches, sleep disturbances,
feeling of discomfort, dizziness, cardiovascular problems when comparisons are made
between subjects living up to 300 m vs. subjects of the reference group. For subjects
younger than 20 years of age, there is no significant difference in the frequency
of symptoms between subjects living at up to 300 m vs. subjects of the reference group
(Table 3). '

DISCUSSION

This study gives evidence of the fact that NSHS are reported by people at distances
up to 200 m to 300 m from cellular phone base stations. The significant increase in the
frequency of complaints in relation to the reference group (people exposed at >300 m
or not exposed) goes in the direction of the observation found in an Australian
covernmental report, which bad signaled that at 200 m from a base station, some
people exposed in their homes are complaining of chronic fatigue and sleep dis-
turbances (Australian Report, 1996). Our results agree with those of a Spanish pre-
liminary study on people living in the vicinity of cellular phone base stations, where
symptoms as irritability, headaches, nausea, and sleep disturbances are experienced in a
significantly higher way by the subjects located at a distance up to 130 m vs. subjects
at a distance >250 m (Gomez-Perretta Cl, personnal communication, 2002).

The number of reported symptoms is higher close to base stations, and that number
decreases with increasad distance from them, in relation to the fact that some symptoms
such as nausea, loss of appetite, visual disturbances, and difficulties in movement are
no longer experienced in a significant way beyond 10 m.

Symptoms such as fatigue, headaches, and sleep disturbances, which are ex-
perienced significantly at considerable distances from base stations, exhibit no notable



48 Santini et al.

diminishment in the percentages of complaints experienced with increased distance. But
the measurements of electromagnetic fields in the neighborhood of cellular phone base
stations show a reduction in strength over distance (Petersen and Testagrosa, 1992;
Santini, 1999). One could expect that human sensitivity to electromagnetic waves is
such that increased distance from cellular phone base stations has no significant effect
on certain NSHS symptoms up to a distance of 200 to 300 m (difference in receptors
sensibility to microwaves?). It is also possible that the measurements of electromag-
netic - fields found around base stations may not be the true representation of
populations exposure. In fact, different parameters are likely to interfere to modify the
measurements and in particular fluctuations in emission strengths relating to the
number of calls handled by base stations, the reflection of electromagnetic waves, etc.
{Santini et al., 2000).

No significant decrease was observed in the frequency of symptoms in relation to
the length of time living in the neighborhood of base stations (from <1 year to >3
years). This result shows that there is no acclimation of subjects to microwave
bioeffects with duration of exposure.

This study shows that for some distances and for some symptoms, the facing
location is the worst position, especially for distances of <100 m from cellular phone
base stations. This result can be related to the fact that antennas emit microwave at a
higher level in front than in other directions (Petersen and Testagrosa, 1992).

The results obtained demonstrate the greater sensitivity of women for 7 of the
studied NSHS. One earlier study related to cellular phones users demonstrated an
increase in women’s sensitivity for the symptom of sleep disturbances (Santini et al,,
2002). This sex-related difference is parallel to the particular sensitivity of women to
electromagnetic fields (Loomis et al., 1994; Santini, 1998). The results obtained in this
study also show the existence of a greater sensibility for some NSHS symptoms, in
relation to age, in subjects older than 20 years. This sensibility is particularly high in
subjects older than 60 years. This last results agrees with the greater sensibility of the
elderly to radiofrequencies (Tell and Harem, 1979).

CONCLUSION

From these results and in applying the precautionary principle, it is advisable that
cellular phone base stations should not be sited closer than 300 m to populations and
most significantly because exposed people can have different sensitivities related
particularly to their sex and their age. The facing position appears to be the worst one
for distances from cellular phone base stations <100 m. '
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LOCAL MATTER OR FEDERAL CASE? THE NETWORK
OF CELL TOWER REGULATION IN CALIFORNIA

By Arthur F Coon and Sean Marciniak*

I.  INTRODUCTION.

Few planning and zoning decisions generate more controversy than
the placement of cellular phone antennas.! If the proposed site lies near
a residential area, neighbors often will organize for purposes of chal-
lenging the proposal and, more often than not, they are sophisticated.
In the City of San Francisco, one resident successfully challenged the
placement of a tower after he switched his mobile device into “field
test” mode, systematically recorded his carrier’s signal strength in the
vicinity, demonstrated signal strength was good to excellent in most of
the area, and thereby convinced the City that his carrier did not need
another tower.”

These contests will continue to grow in complexity and in number.
Population growth means more users,” and more users will sustain
demand for more towers.* Moreover, the newest technology that is
capable of handling the many functions that consumers now demand
and expect—pictures, movies, video conferencing—utilizes higher

* Arthur F. Coon a shareholder and Sean Marciniak is an associate and in the Walnut Creek
office of Miller Starr Regalia. Both concentrate in the areas of land use and environmental law.
Arthur Coon is also the author of Chapter 25, Subdivisions, Land Use Planning, and Approvals,
and Chapter 25A, CEQA of Miller & Starr, California Real Estate 3d.
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frequencies, which translates into smaller coverage areas. Thus, more
towers will prove necessary to serve the existing user population.®

Numerous questions surface in this type of land use decision. To what
extent may a local city or county regulate the process? What are the
bounds of its discretion? What is an agency to make of community con-
cerns about electromagnetic energy associated with an antenna? The
issues that emerge in siting cell phone antennas are among the many
that the federal government has sought to address through regulation.
And the government has been attempting to perfect the regulation of
telecommunications for some time.

A. Overview of Federal Telecommunications Act of 1996.

The U.S. government first attempted to regulate the telecommunica-
tions industry during the Great Depression, when it created a statutory
framework, known as the Communications Act of 1934, in order to
promote competition among telephone companies and radio broad-
casters.® But as decades passed, it became clear that monopolies were
continuing to form.” Moreover, technology was advancing in unantici-
pated ways, such that laws designed to regulate the invention of Al-
exander Graham Bell now had to accommodate creatures such as the
Internet and wireless phone service. Another problem that surfaced
was that technology, particularly digital innovations, began allowing
certain carriers—e.g., a telephone company—to offer services usually
associated with a different industry—e.g., cable television service. As
a result, several different industries began offering the same services,
but remained subject to the distinct regulatory regimes that governed
them at their formation.®

In 1996, the U.S. Congress undertook its “first major overhaul” of the
telecommunications law in 62 years.” Lawmakers intended the Federal
Telecommunications Act of 1996 (“1996 Telecommunications Act,” or
“Act”)'® primarily to encourage competition, but also to contemplate
and regulate the provision of new technologies. In terms of compe-
tition, for instance, the Act obligated telecommunications carriers to
interconnect directly or indirectly with the facilities and equipment of
other carriers, subject to reciprocal compensation agreements.' Mean-
while, existing carriers had to accommodate new entrants in that these
“incumbents” had a duty to provide newcomers with interconnection
for the transmission and routing of telephone and other services.'?

In terms of new technologies, the Act now contemplated the Inter-

2 © 2011 Thomson Reuters
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net,"” the proliferation of wireless services, and the development of the
facilities that delivered them—e.g., cell phone towers.!* Regulating the
latter posed a particularly difficult challenge, as the U.S. Congress had to
balance two somewhat contradictory purposes affecting these facilities.
First, Congress had expressed an intention “to promote competition
and reduce regulation in order to secure lower prices and higher qual-
ity services for American telecommunications consumers and encourage
the rapid deployment of new telecommunications technologies.”" This
policy, in turn, contemplated that various states had “longstanding prac-
tice of granting and maintaining local exchange monopolies.”*® On the
other hand, Congress sought “to preserve the authority of State and lo-
cal governments over zoning and land use matters except in the limited
circumstances set forth in the conference agreement.”"”

B. Overview of cell phone tower regulation under the Act.

Section 332 of the Act contains the byproduct of Congress’ effort
to balance local and federal control in the siting of wireless facilities.
In terms of delegation, state or local governments can be extremely
flexible in their decisions. For instance, a city may adopt an ordinance
that regulates the placement of towers according to open-ended con-
siderations such as “necessity” and “community character.”'® Nor are
considerations such as property values and aesthetics impermissible.?
Moreover, the jurisdictions’ decisions need only be supported by “sub-
stantial evidence,” which is not a difficult standard to satisfy—i.e., it is
more than a scintilla and less than a preponderance of evidence.

As described in this article, however, Congress did restrict local au-
thorities in some important respects.?’ For instance:

e State and local governments may not reject the siting of a tower
on the basis of radio frequency emissions—i.e., radiation—
unless a tower exceeds standards set forth by the Federal
Communications Commission (“FCC”).*!

e State or local governments may not ban, either outright or
de facto, the siting of towers in their jurisdiction. Similarly, a
jurisdiction may not cause a provider to have a “significant gap”
in its coverage.*?

*  State and local governments may not unreasonably discriminate
among providers of functionally equivalent services, but can
treat facilities differently where they create different visual,
aesthetic, or safety concerns.?

© 2011 Thomson Reuters 3
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Aside from these more substantive restrictions, there are procedural
considerations at work. For instance, a jurisdiction’s decision must be
in writing and consist of a certain amount of detail.** Time also is of the
essence, as a jurisdiction must process tower applications in 90 to 150
days, depending on whether the equipment is merely an addition to an
existing facility—a process known as “collocation”—or constitutes an
entirely new facility.®>

This article discusses the 1996 Telecommunications Act primarily as
it has been applied in California courts and the Ninth Circuit Court of
Appeals. However, where another jurisdiction has explored an issue
that California authority does not address, or has influenced a Califor-
nia opinion, such authority also is discussed. Also warranting attention
are some California state regulations that have developed that address a
local agency’s ability to consider an application for a cell phone tower.

Section II of this article discusses the flexibility that local jurisdic-
tions enjoy in regulating the siting of cell phone towers; Section III
discusses federal limitations and preemptions that local jurisdictions
face; Section IV discusses federal procedural regulations concerning
findings and timing; and Section V discusses limitations on, and the
preemption of, actions by local jurisdictions imposed by statewide leg-
islation in California.

II. THE BOUNDS OF LOCAL AUTHORITY

A. Local control preserved.

Section 332(c)(7)(A) of the 1996 Telecommunications Act preserves
local governments’ authority over zoning decisions regarding place-
ment and construction of wireless service facilities, subject to enumer-
ated limitations in §332(c)(7)(B).*® In accordance with this statutory
mandate, courts have approved a wide variety of grounds upon which
a local jurisdiction may regulate the siting of a cell phone tower, and re-
quire only that local decisions be supported by “substantial evidence.”

1. Substantial evidence.

The Act mandates that a state or local government’s cell phone tow-
er decision be “supported by substantial evidence contained in a writ-
ten record.””” Such a standard is not difficult to meet, and there ap-
pears to be universal agreement among the circuits as to the substan-
tive content of this requirement. In sum, the “substantial evidence”
quantum implies “less than a preponderance, but more than a scintilla
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of evidence. ‘It means such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.””?® Review under
this standard is essentially “deferential,” such that courts may “neither
engage in [their] own fact-finding nor supplant [a local government’s]
reasonable determinations.”?’

This standard of review is a familiar one in California insofar as plan-
ning and zoning decisions are concerned.?°

2. Bases of decision are broad.

Alocal agency need not muster any great quantum of proof to support
its decision, nor does the agency face any great restrictions in picking
the substantive grounds for decision on which it may rely. For instance,
the agency may adopt ordinances that regulate the placement of towers
according to broad considerations such as “necessity” and “community
character,”' which demand a considerable amount of discretion. An
agency also may base decisions on property values, aesthetics, and envi-
ronmental concerns.”” Moreover, an agency may structure an ordinance
according to a “tiered” framework, such that towers proposed in certain
areas (e.g., industrial or commercial zones) face lesser substantive and
procedural restrictions than those placed in more sensitive communi-
ties (e.g., residential zones).?* What follows is a non-exclusive list of con-
siderations that courts have approved:

Necessity. A city is permitted to regulate a tower application on
the basis of whether “the proposed use...is necessary or
desirable for, and compatible with, the neighborhood or the
community.”** “Necessity” can focus on the existing adequacy
of a given carrier’s service; in one case, a single consumer did
in fact manage to defeat an application where he used a “field
test” mode on his cellular phone to systematically record his
carrier’s signal strength and show its adequacy.®® “Necessity”
also may concern the cumulative need for service in light of
multiple providers—i.e., the circumstance where competitors
of a tower proponent have a proliferation of towers in a given
arca. However, even if an agency complies with the substantial
evidence test in showing such a proposed tower is unnecessary
because competitors have the area well-covered, it will be
difficult for that locality to pass the “discrimination” and
“substantial gap” tests discussed further below in Section V3¢

Aesthetics. Numerous decisions from the Ninth Circuit approve a
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local agency’s consideration of how a cell phone tower affects
the visual resources of a community, such as a scenic viewshed.?’
Requiring visual impact studies, screening, and other types of
camouflage has met court approval.®®

Community character. A number of decisions from the Ninth
Circuit approve a local agency’s consideration of how a cell
phone tower harmonizes with the surrounding neighborhood.?”
From a practical standpoint, a cell phone tower is less likely to
be deemed compatible with a residential neighborhood than
with a commercial or industrial neighborhood.

Height, setbacks, and other traditional zoning considerations.
A number of decisions from the Ninth Circuit approve a local
agency’s decision to subject cell phone antennas to traditional
zoning considerations like the above.*

Property values. It appears that California courts recognize
property values as a legitimate consideration in regulating the
siting of cell phone towers, though such values may not support
rejection of a facility if the fear of property value depreciation
is based on concern about the health effects caused by radio
frequency emissions.*! It would appear a proponent of property
value evidence must adhere to some rigor in its analysis, and
show not only radio frequency energy levels, but also how
such levels would affect market appraisals.®* At the same time,
this consideration is likely to generate controversy due to a
California Supreme Court decision holding that electromagnetic
radiation from power lines does not damage property, and
that evidence supporting its contribution to health risks is
unreliable.® Of course, that decision was published in 1996,
and it is unclear, and beyond the scope of this article, what
supplemental evidence has arisen in the past 15 years. At the
same time, another California decision has held that, where a
taking is established, a party’s fears of electromagnetic energy,
regardless of their reasonableness, may affect the calculus of
what amount of just compensation is due.™

Historic considerations. Historic considerations concern the
impact of a cell phone tower on historic resources, such as the
impacts of construction or operation of a facility on a historic
building or historic neighborhood. For instance, many cell
phone facilities are collocated on building tops, and proposing
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to do so on an historic structure would raise the prospect that
the tower could destroy the cultural value of that resource.
The Ninth Circuit has not expressly adopted this as a factor
that agencies may consider in accepting or rejecting a facility
application, but other circuits have.?

Environment. It does not appear a California court has addressed
the issue of environmental conditions, but courts in other
jurisdictions have recognized that cell phone towers may
have impacts in areas such as slope stability, soil erosion,
hydrology, and interference with flood management.® Cell
phone towers also have been shown to impact biological
resources, such as birds and migration routes, and the FCC
acknowledges that species and habitat concerns may warrant
the preparation of an environmental document.?” It should be
noted that any application for a cell phone tower also may need
to undergo review under the National Environmental Policy
Act (“NEPA”)* and the California Environmental Quality Act
(“CEQA”).* Unless consideration of an environmental concern
is specifically preempted by the 1996 Telecommunications
Act (e.g., consideration of radio frequency emissions outside
specific limitations), it would appear that any environmental
topic arising through these review processes would qualify as
adequate criteria in evaluating the siting of a cell phone tower.
Providers and agencies may consider whether smaller facilities
would be eligible for exemption from these environmental
review frameworks under specific provisions in each act or their
implementing regulations.*®

Cumulative impact. It appears that if evidence shows a proposed
tower, when considered in combination with other existing,
proposed, or foreseeable towers, has a cumulative effect on a
community resource, such an evidentiary showing could support
an agency’s decision to reject the proposed tower. However, the
record must contain evidence of such a cumulative impact.>'
Note that the radiofrequency emission standards, set by the
FCC, do address cumulative concerns, and that compliance with
such standards will preempt further consideration of this issue
by a local government agency, as is discussed further below.

The individual considerations listed above may be mixed and com-
bined in a variety of frameworks, such that a state or local agency may
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vary requirements in certain areas or zones so as to provide incentives or
disincentives for proposals in that vicinity. The Ninth Circuit approved
such a framework in Sprint Telephony PCS, L.P. v. County of San Diego >

In that case, the City of San Diego enacted an ordinance that catego-
rized applications for wireless telecommunications facilities into four
“tiers,” depending primarily on the visibility and location of a proposed
facility. Depending on the tier, different requirements would apply. For
example, an application for a low-visibility structure in an industrial
zone generally had to satisfy lesser requirements than an application for
a large tower in a residential zone.>® While the court did not identify and
itemize the requirements, it appeared they were substantive in nature.
Presumably, an agency could also vary its procedural requirements in a
like fashion; for instance, it likely could streamline review in industrial
zones by delegating decisions to an administrator, but posit review au-
thority in a planning commission or other advisory or legislative body
where a tower is proposed in a residential zone.

3. Conclusion.

The above examples illustrate that a state or local government has
great flexibility in deciding whether or not it may permit or reject an ap-
plication to construct and operate a cell phone tower. Even such open-
ended considerations as “necessity” and “community character” may
guide an agency decision, and the decision-making body need only en-
sure there is “substantial evidence” in the record supporting its decision.

That said, the space in which an agency may exercise this consider-
able discretion is a bounded one. As the next section discusses, the
1996 Telecommunications Act establishes limits and controls that a lo-
cal agency cannot escape with regard to certain topical areas.

1. LIMITATIONS ON AN AGENCY’S DISCRETION IN
CONSIDERING TOWERS.

Though state and local governments enjoy a broad degree of dis-
cretion in approving or rejecting applications for cell phone towers,
the 1996 Telecommunications Act provides for a number of limitations
that preempt local decision making. Essentially, an agency cannot re-
ject an application if:

(1) The agency does so on the basis of radio frequency emissions
where evidence shows the proposed power will meet federal
standards;
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(2) Rejection would implement a ban on cell phone towers, effectively
constitute a ban, or create a significant gap in a provider’s service;
or

(3) Rejection would constitute unreasonable discrimination among
providers of functionally equivalent services.

Per federal law, state and local agencies also must ensure their deci-
sion is in writing, though existing California law already contains such a
requirement.”* More significant is that agencies must make their decision
within prescribed time limits (i.e., 90 to 150 days, depending on facility),
or they will suffer a presumption that delay was unreasonable. At the
same time, an agency can rebut that presumption, presumably through
a showing of diligent efforts to complete environmental review or some
other entitlement process.

A. Radio frequency emissions.

1. Factual background.

Aside from aesthetics, perhaps no aspect of a cell phone tower will
raise more opposition than the prospect of exposing neighbors to
radio frequency (“RF”) emissions. Such emissions consist of electric
and magnetic energy moving at the speed of light, and can be further
characterized by their wavelength and frequency. As the FCC explains,
“the wavelength is the distance covered by one complete cycle of the
electromagnetic wave, while the frequency is the number of electro-
magnetic waves passing a given point in one second.”” Opponents of
cell towers simply call it radiation.

In theory, biological effects of exposure can result. Just as micro-
wave ovens cook food by subjecting it to electromagnetic waves, RF
energy can heat tissue rapidly when exposure levels are high. Under
such conditions, tissue damage occurs because the human body can-
not cope with or dissipate this excessive heat. However, the FCC ac-
knowledges that at “relatively low levels of exposure to RF radiation...
the evidence for production of harmful biological effects is ambiguous
and unproven,” including increases in the risk of cancer.’® The uncer-
tainties of RF energy levels associated with wireless antennae often
spawn widespread opposition, and constitute the real motivation be-
hind challenges to cell tower proposals.>’

2. FCC sets standards on RF emissions.

Section 332(c)(7)(B)(iv) of the Act provides that no state or local
government may regulate the siting of a cell phone tower based on
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“the environmental effects of radio frequency emissions to the extent
that such facilities comply with the [FCC’s] regulations concerning
such emissions.”® The FCC’s guidelines, adopted in 1996, have a two-
fold purpose in that they: (1) identify acceptable exposure levels, and
(2) identify which transmitting facilities, operations and devices will be
“categorically excluded” from performing routine, initial evaluations.

The exposure levels are based on maximum RF exposure and the FCC
asserts they “are designed to protect the public health with a very large
margin of safety.” The Environmental Protection Agency and the Food
and Drug Administration have endorsed this calculus, and a federal court
of appeals upheld the adoption of these standards, under the “substan-
tial evidence” standard of review discussed above.®® The actual require-
ments can be found in the following regulations and policy documents:
Sections 1.1307(b) and 1.1310 of the FCC’s Rules and Regulations [47
C.ER. §§1.1307(b), 1.1310]; the FCC’s OET Bulletin 65, “Evaluating Com-
pliance with FCC Guidelines for Human Exposure to Radiofrequency
Electromagnetic Fields,” August 1997 (“Bulletin 657); and an interpretive
guide of Bulletin 65 the FCC published in 2000, entitled “A Local Govern-
ment Official’s Guide to Transmitting Antenna RF Emission Safety: Rules,
Procedures, and Practical Guidance.” (“LSGAC Guide”).

The FCC standards also identify cellular facilities that will qualify for
a “categorical exclusion” from further review. These generally include
low-powered, intermittent, or inaccessible RF transmitters and facili-
ties. For instance, facilities that qualify include conventional cellular
facilities which generate 1,000 watts of power or less; conventional
cellular facilities that are not mounted on a building and sit 10 meters
above ground level; PCS facilities that generate 2,000 watts of power
or less; or PCS facilities that are not mounted on a building and sit at
least 10 meters above ground.®!

Per FCC regulation, an Environmental Assessment (“EA”), pursuant
to NEPA, must be prepared where a tower proponent cannot show the
facility in question will qualify for a categorical exclusion or otherwise
comply with the exposure standards.® An applicant should have little
difficulty determining whether a categorical exclusion applies because
the FCC provides a number of tables designed to streamline this pro-
cess; however, determining exposure levels for non-qualifying facilities
is not always a simple matter. Several factors govern this calculus, includ-
ing the frequency of the RF signal, the operating power of the transmit-
ting station, the actual power radiated from the antenna, the duration
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of exposure at a given distance from the antenna, and the number and
location of other antennas in the vicinity.*

This latter factor—what neighboring towers exist—raises the pros-
pect of a cumulative analysis, and the FCC regulations appear to require
it. Where more than one antenna is collocated, an applicant “must take
into consideration a// of the RF power transmitted by all of the antennas
when determining maximum exposure levels.”® Bulletin 65 states that
“all significant contributors to the ambient RF environment should be
considered, including those otherwise excluded from performing rou-
tine RF evaluations, and applicants are expected to make a good-faith
effort to consider these other transmitters.”®® In defining a “significant”
contributor, the FCC contemplates those producing more than 5 per-
cent of the applicable exposure limit.®® And while the regulations focus
on single towers with multiple antennas, Bulletin 65 also contemplates
receptors situated between two towers.®’

However, note that qualifying for a categorical exclusion would ap-
pear to make further cumulative analysis unnecessary; Bulletin 65 pro-
vides a decision tree meant to help agencies and carriers navigate the RF
evaluation process, and qualifying for a categorical exclusion obviates
further discussion.®® Thus, it appears that qualifying for a categorical ex-
clusion is synonymous with making a determination that, borrowing
California state environmental law terminology, a facility will make no
cumulatively considerable contribution to a cumulative impact.®

3. Where a proposed tower complies with FCC regulations,
a state or local government is preempted from
considering the issue further.

Section 332(c)(7)(B)(iv) of the Act provides that no state or local
government may regulate a cell phone tower on the basis of “the envi-
ronmental effects of radio frequency emissions to the extent that such
facilities comply with the Commission’s regulations concerning such
emissions.” In other words, agencies may not regulate cell phone tow-
ers to the extent their radiation complies with FCC standards, as set
forth in Sections 1.1307(b) and 1.1310 of the FCC’s Rules and Regula-
tions and the FCC’s OST/OET Bulletin Number 65. This prohibition
covers even “indirect” environmental effects of RF emissions.”

Only a handful of cases that treat the issue have emerged in California,
and they provide little guidance beyond the Act’s statutory language.”
Courts in other jurisdictions, too, generally have been respectful of the
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statutory mandate, holding that an agency’s authority is limited to verify-
ing compliance with FCC rules.”” But it may be the case that, where an
agency is faced with alternative sites, it may select one over another on
the basis of exposure levels.”

B. Interference with other transmissions.

Aside from affecting human health, RF emissions also have the po-
tential to interfere with the operation of other radio waves, including
those emanating from emergency communications, consumer elec-
tronic equipment, and other wireless services. However, while state
and local governments may regulate cell phone towers on the basis of
public safety considerations, an agency may not reject an application
on the basis it will interfere with the radio frequencies of emergency
communication devices and other systems.” The FCC since has ruled
that local agencies are preempted from regulating in this area.”

C. Prohibition against unreasonable discrimination.

The Act mandates that “[t]he regulation of the placement, construc-
tion, and modification of personal wireless service facilities by any
State or local government or instrumentality thereof...shall not un-
reasonably discriminate among providers of functionally equivalent
services.”’® Conversely, “the Act explicitly contemplates that some dis-
crimination ‘among providers of functionally equivalent services’ is al-
lowed. Any discrimination need only be reasonable.”””

As the Ninth Circuit has observed, almost all federal courts have held
that providers alleging unreasonable discrimination must show that
they have been “treated differently from other providers whose facilities
are ‘similarly situated’ in terms of the ‘structure, placement or cumu-
lative impact’ as the facilities in question.””® With regard to justifying a
rejection based on a cumulative impact, the only federal district court
case from the Ninth Circuit on this issue held that a mere increase in the
number of wireless antennas in a given area over time can justify differ-
ential treatment of providers.”

To demonstrate that an agency has unreasonably discriminated against
a carrier, the carrier must make some “systematic comparison” of other
sites that have received approvals.®® Merely demonstrating there are com-
peting facilities in the area, without a detailed inquiry into the similarity of
those existing facilities in terms of structure, placement, and cumulative
impact, will not suffice.?!
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D. Agency cannot ban or effectively prohibit provision of wireless
service; agency cannot create a substantive gap in service.

1. Bans and moratoriums.

a. Bans.

The Act provides that the “regulation of the placement, construction,
and modification of personal wireless service facilities by any State or local
government or any instrumentality thereof. ..shall not prohibit or have the
effect of prohibiting the provision of personal wireless services.”® In other
words, an agency may not institute a general ban on new service providers
or otherwise effectively prohibit the provision of wireless services.®

The courts have not been particularly receptive to petitioners who
make a facial challenge to an ordinance. Where the plain language
of an ordinance does not make obvious an outright prohibition, a
challenger must meet a high burden of proving that “no set of cir-
cumstances exists under which the [ordinance] would be valid.”$
That an agency theoretically could exercise its discretion to reject
every proposed facility has no bearing on this calculus. Thus, where
the City of San Diego set forth a number of requirements and consid-
erations for siting cell phone towers, the Ninth Circuit, in validating
the ordinance, held: “It is certainly true that a zoning board could
exercise its discretion to effectively prohibit the provision of wireless
services, but it is equally true (and more likely) that a zoning board
would exercise its discretion only to balance the competing goals
of an ordinance—the provision of wireless services and other valid
public goals such as safety and aesthetics.”® In a different opinion,
the Ninth Circuit provided examples in which a ban might be estab-
lished. “If an ordinance required, for instance, that all facilities be
underground and the plaintiff introduced evidence that, to operate,
wireless facilities must be above ground, the ordinance would effec-
tively prohibit it from providing services. Or, if an ordinance man-
dated that no wireless facilities be located within one mile of a road,
a plaintiff could show that, because of the number and location of
roads, the rule constituted an effective prohibition.”8¢

It appears a party also can use an agency’s permitting history to
show that a ban has or has not been instituted; for instance, the Ninth
Circuit held no ban existed where evidence showed a city authorized
the installation of some 2,000 antennas at about 450 sites, including
30 of the complaining carrier’s own facilities.®’
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b. Moratoria.

An agency may institute a moratorium on the approval of cell phone
towers as it contemplates the adoption of planning and zoning rules
that address their siting, but only in a limited manner. Any mora-
torium must comply with the Act’s requirement that local officials
must evaluate applications for wireless facilities “within a reasonable
period of time.”® In fact, Congress implemented the Act’s “reason-
able period of time” provision to “stop local authorities from keeping
wireless providers tied up in the hearing process through invocation
of state procedures, moratoria, or gimmicks.”%

Aleading case on this issue is Sprint Spectrum, L.P. v. City of Medina,
in which the United States District Court for the Western District of
Washington held that a city’s six-month moratorium did not constitute
an illegal ban.*® However, other courts have rejected different morato-
ria in different circumstances.”* On August 5, 1998, a committee of the
FCC composed of state and local government officials entered into an
agreement with industry groups that established guidelines that (1)
encouraged the parties to cooperate to facilitate the siting of wireless
facilities, and (2) established that 180 days constituted a reasonable
period for moratoria.”” The guidelines recognize that moratoria some-
times may need to endure beyond 180 days, but that these devices
“should not be used to stall or discourage the placement of wireless
telecommunications facilities within a community....”> Where dis-
putes arise, the parties agreed to an informal dispute resolution pro-
cess that involves the participation of local government experts and
industry representatives, who consider the circumstances and make
non-binding recommendations.’

It is unclear to what extent this informal dispute resolution process
has been successful, or utilized. However, in the past ten years, there
appears to have been only one case addressing moratoria.”

c. Courts no longer allow more relaxed standard for
challenge under section 253.

In previous years, carriers had challenged state and local regula-
tions on the basis of Section 253 of the Act, rather than Section 332.%°
Whereas Section 332 concerns itself with local zoning and cellular
facilities, Section 253(a) more broadly preempts regulations which
“may prohibit, or have the effect of prohibiting the ability of any en-
tity to provide any interstate or intrastate telecommunications ser-
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vices.” The reason that carriers preferred a challenge under Section
253 is because the Ninth Circuit had interpreted it as preempting not
only regulations that “in fact” ban cellular services, but also regula-
tions that “may have” the effect of prohibiting service.”” However, this
distinction has been erased.

In an en banc 2009 decision, the Ninth Circuit overruled its previous
decision and explained that, under both provisions, “a plaintiff must
establish either an outright prohibition or an effective prohibition on
the provision of telecommunications services; a plaintiff’s showing that
a locality could potentially prohibit the provision of telecommunica-
tions services is insufficient.””® The court explained that it had misread
the plain language of the statute in rendering its previous decision,
and that its new ruling correctly harmonized this section with Section
332, and better implemented the motivating policies of the Act.

2. Agency may not create “significant gap” in service.

Several courts—including the Ninth Circuit—have held that even in the
absence of a “general ban” on wireless services, a locality can violate the
Act where it prevents a wireless provider from “closing a ‘significant gap’
in service coverage.”” The inquiry generally “involves a two-pronged anal-
ysis requiring (1) a showing of the existence of a ‘significant gap’ in service
coverage and (2) some inquiry into the feasibility of alternative facilities or
site locations.”!?

a. What constitutes a significant gap.

The test employed by some circuits holds that a “significant gap” in
service exists only if no provider is able to serve the “gap” area in ques-
tion.’! This test is sometimes referred to as the “one provider” rule
since, “if any single provider offers coverage in a given area, localities
may preclude other providers from entering the area (as long as the
preclusion is a valid, nondiscriminatory zoning decision that satisfies the
other provisions of the [Act]).”'** The Ninth Circuit does not follow this
thinking, and has held that that a local regulation creates a “significant
gap” if “the provider in question is prevented from filling a significant
gap in its own service network.”1%

Courts have held the inability to cover “a few blocks in a large city” does
not, as a matter of law, constitute a “significant gap,” and that small “dead
spots” are permissible.'” The Ninth Circuit has declined to create a blan-
ket rule, and has held that “significant gap” determinations are extremely
fact-specific.’®
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b. Alternatives analysis.

Once a carrier has established the existence of a “significant gap,”
it must then make some showing as to the intrusiveness or necessity
of its proposed means of closing that gap.'® The Ninth Circuit has
adopted the test of other circuits which requires the carrier to show
that “the manner in which it proposes to fill the significant gap in
service is the least intrusive on the values that the denial sought
to serve.”'"’

The court adopted the “least intrusive” test because it felt this ap-
proach “allows for a meaningful comparison of alternative sites before
the siting application process is needlessly repeated. It also gives pro-
viders an incentive to choose the least intrusive site in their first siting
applications, and it promises to ultimately identify the best solution
for the community, not merely the last one remaining after a series of
application denials.”'%®

The “least intrusive” test hinges on the availability and techno-
logical feasibility of the alternatives.'® Per decisional law, the carrier
has the burden of showing the proposed site is the least intrusive,
which it does through submission of a “comprehensive applica-
tion.”"'® An agency is not compelled to accept the provider’s rep-
resentations but, should the agency reject a prima facie showing,
it must show that there are some potentially available and techno-
logically feasible alternatives.''® The carrier should then “have an
opportunity to dispute the availability and feasibility of the alterna-
tives favored by the locality.”!!?

The decision in I-Mobile USA, Inc. v. City of Anacortes is the leading
case addressing this issue in the Ninth Circuit. In that opinion, the car-
rier satisfied its burden by submitting a detailed analysis of eighteen
alternative sites, but the city contended that a half dozen alternative
sites remained available.'”® The city, however, had failed to take into
account evidence in the record that the school sites it had counter-
proposed were not viable because the school district had rejected such
overtures. Moreover, the city had failed to rebut evidence that an addi-
tional alternative, which would have required two towers, would pose
heightened environmental and cost concerns.'* Thus, while the test
adopted by the Ninth Circuit focuses on the availability and techno-
logical feasibility of alternative sites, it appears that environmental and
economic considerations can inform the calculus.
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Finally, while a state or local agency is extremely restricted in rejecting
a cell tower application on the basis of RF emissions, there is some per-
suasive authority that an agency may select an alternative based on ex-
posure levels where “no other factor differentiate[s] the two finalists.”!

IV. PROCEDURAL REQUIREMENTS AND REMEDIES

A. Writing requirement.

Under the Act, any “decision by a State or local government...to

deny a request to place, construct, or modify personal wireless service
facilities shall be in writing.”*

The writing requirement is not onerous. Recognizing that local
agencies often are staffed with lay-persons who are ill-equipped to
draft complex legal decisions, the Ninth Circuit held that a written
decision need not contain detailed findings of fact or conclusions of
law, but must only “be robust enough to facilitate meaningful judicial
review.”'"” Under this standard, citations to specific evidence in the
record are unnecessary.'’®

B. Timing.
The Act provides that a state or local government “shall act on any
request for authorization...within a reasonable period of time after

the request is duly filed....”"” Originally, no definite timetables were
provided or intended.'° But that is no longer the case.'?!

The FCC ruled that a state or local government has 90 days to pro-
cess a personal wireless service facility siting application requesting
a collocation, and 150 days to process all other applications. If the
government does not act upon applications within those timeframes,
then the carrier may seek redress in a court of competent jurisdiction
within 30 days, as provided in Section 332(c¢)(7)(B)(v). The govern-
ment, however, will have an opportunity to rebut the presumption
of reasonableness."* Presumably, diligence, pursuance of entitlement
processes, and environmental review procedures pursuant to NEPA or
CEQA would be sufficient to rebut the presumption.

If a telecommunications provider believes that the zoning board is
using its procedural rules to delay unreasonably an application, or is
using its discretionary authority to deny an application unjustifiably,
the Act provides an expedited judicial review process in federal or
state court.'??
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C. Injunction, not damages as remedy.

Where a state or local government fails to comply with the Act, the
appropriate remedy is an injunction compelling the local authority to
act.” Damages and attorney’s fees are not available as a remedy.'?

V. STATE PREEMPTION: CALIFORNIA’S STREAMLINING
PROVISIONS REGARDING COLLOCATION FACILITIES,
FACILITIES IN A STATE RIGHT OF WAY, AND LIMITATIONS ON
CONDITIONS OF APPROVAL.

A. Regulating towers in a right of way.

Some controversy has arisen with regard to the extent to which a city
or county may regulate a cell phone tower proposed for construction
in a public right of way. The “ground zero” for such disputes focuses
on section 7901 of the California Public Resources Code, which per-
mits telephone corporations to construct facilities along any public
road or highway in such a manner as not to “incommode” the public
use of the road or highway. Carriers have argued this provision pre-
empts local regulation in public rights of way.

The Ninth Circuit first considered the issue in 2006, and initially
held that section 7901 occupied the field of regulation and preempted
local ordinances except to the extent that they protected against tele-
communications equipment interfering with use of a roadway.'*®* How-
ever, the Ninth Circuit then amended the opinion and removed the
preemption discussion from the published opinion, instead placing it
in an unpublished memorandum disposition.*?’

Later in 2000, in an opinion that was subsequently vacated by the Cali-
fornia Supreme Court, a California Court of Appeal reached an opposite
conclusion, finding that section 7901 did not preempt local regulation
of the placement of telecommunications equipment on public rights of
way.'*® Instead, the court found that local governments continued to pos-
sess a limited ability to regulate the placement and appearance of wireless
facilities.'®

Perhaps settling the controversy (though perhaps not), the United
States District Court for the Northern District of California most recently
has sided with the now-vacated state court decision. It held there is no evi-
dence that section 7901 “fully and completely” occupies the field, because
the section is not “couched in terms to indicate clearly that a paramount
state concern will not tolerate further or additional local action.”**° The
court noted that related provisions of state law confer on localities a great
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measure of control over the time, place, and manner on which roads or
highways are accessed.®' The court held it was not bound by the Ninth
Circuit decision since the federal appellate court had relegated its con-
trary holdings to an unpublished memorandum.'??

For its part, California’s executive branch has authority over util-
ity approvals, but in fact does not appear to exercise its authority
over wireless facilities.”®® The California Public Utilities Commission
(“CPUC™) has adopted a general order in which it relinquished au-
thorization powers in most circumstances, reserving the right to pre-
empt a local determination only where “there is a clear conflict with
the Commission’s and/or statewide interests.” Otherwise, the CPUC
merely requires a carrier to notify the commission by mail when the
carrier has obtained all applicable local land use entitlements, and do
so within 15 days of issuance.”**

B. California streamlining provisions for collocation facilities.

In 2006, the California Legislature sought to streamline the local
entitlement process for collocated wireless facilities. “Collocated facili-
ties” is a term describing situations where multiple antennas and other
wireless equipment are sited in the immediate vicinity of each other.
The streamlining provisions essentially require that cities and counties
administratively approve—i.e., refrain from exercising discretionary
review over—the placement of new transmitters on already approved
wireless towers.'*® In doing so, the state declared that “a collocation
facility...has a significant economic impact in California and is not a
municipal affair ..., but is a matter of statewide concern.”!3¢

The streamlining provisions apply in limited circumstances. The
new facilities must be consistent with specified local and state require-
ments that apply to the existing structure.”” Further, the existing tow-
er or facility must:

° Have been entitled pursuant to a discretionary permit;

°  Have undergone CEQA review to the extent that either a negative
declaration, a mitigated negative declaration, or environmental
impact report was prepared (and circumstances surrounding

the new facility must not trigger the preparation of a subsequent
CEQA document);"*

° Be consistent with local requirements addressing the nature,
height, location, size, design, and other aspects of the facility;
and
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° Be consistent with the State Planning and Zoning Law.'*®

In addition, the city or county must have held at least one public
hearing on the discretionary permit for the existing facility. Note that
these state enactments do not conflict with the federal prohibitions on
consideration of RF emissions.!4°

C. California limitations on conditions of approval.

In addition to the streamlining provisions, the California Legislature
also sought to restrict the conditions of approval that a local agency
may impose on wireless facilities. Government Code section 65964
provides that a locality may not:

* Require an escrow deposit for removal of the facility or any
component thereof. However, the local government may require
a performance bond or other surety if the amount is “rationally
related to the cost of removal;”

° Unreasonably limit the duration of any permit for the facility;
a limit of less than 10 years is presumed to be unreasonable
absent public safety or substantial land use reasons; or

° Require that all wireless facilities be limited to sites owned by
particular parties within the jurisdiction of the city or county.

V.  CONCLUSION

A state or local government may regulate cell phone towers on nu-
merous bases, and exercise considerable discretion in doing so. How-
ever, the 1996 federal law imposes several clear rules in terms of what
a local agency cannot do, such as discriminate among carriers or cause
a carrier to suffer a significant gap in its service. Perhaps the most sig-
nificant limitation, from a practical standpoint, is the federal preemp-
tion that prohibits local and state governments from considering RF
emissions in evaluating a siting proposal, given that such emissions
have the greatest likelihood of generating community opposition to a
wireless facility.

NOTES

1.  This article repeatedly uses the terms “cell phone antenna,” “cell phone tower” or
some analog. In fact, current law more broadly regulates “the placement, construction,
and modification of personal wireless service facilities,” which means “commercial
mobile services, unlicensed wireless services, and common carrier wireless exchange
access services.” 47 U.S.C.A. §332(c)(7)(C)(i). For narrative convenience, the terms cell
phone “antennae” or “tower” will be used to signify all “personal wireless facilities”
contemplated by the Federal Telecommunications Act of 1996.
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Sprint II, supra, 543 F.3d at 579; MetroPCS, 400 F3d at 734.

City of Medina, supra, 924 F. Supp. at 1040,

Sprint II, supra, 543 F.3d at 579; MetroPCS, 400 F.3d at 734.

FCC, Declaratory Ruling, Nov. 18, 2009, WT Docket No. 08-165. FCC 09-00. Paragraph
4, 32

See 47 U.S.C.A. §332(c)(7)(B)(ii) & (v).

Carlsbad, supra, 308 F. Supp. 2d at 1166-67 (S.D. Cal. 2003); Town of Oyster Bay, 166
F.3d at 497 (noting that a majority of district courts have held injunction appropriate
to remedy a violation of the Act and holding injunction imposed by district court
appropriate since this best serves the purpose of the “TCA's stated goal of expediting this
type of action.”).

Kay v. City of Rancho Palos Verdes, 504 F.3d 803, 813-14 (9th Cir. 2007) (no damages
available under 42 U.S.C.A. §1983; Sprint Telephony PCS, L.P. v. County of San Diego,
543 F.3d 571, 580-81 (9th Cir. 2008), cert. denied, 129 S. Ct. 2860, 174 L. Ed. 2d 576
(2009).

Sprint PCS Assets, L.L.C. v. City of La Canada Flintridge, 435 F.3d 993, 997-98, (9th Cir.
20006), opinion amended and superseded on denial of reh’g, 448 F.3d 1067 (9th Cir.
2006), for additional opinion, see, 182 Fed. Appx. 688, 250 Pub. Util. Rep. 4th (PUR) 420
(9th Cir. 2006).

See Sprint PCS Assets L.L.C. v. City of La Cafiada Flintridge (amended), 448 F.3d at 1069,

see GTE Mobilnet of Cal. Ltd. Partnership v. City and County of San Francisco, 440 F.

Supp. 2d 1097, 1104 (N.D. Cal. 2006).

Sprint Telephony PCS v. County of San Diego, 44 Cal. Rptr. 3d 754 (Cal. App. 4th
Dist. 2006), review granted and opinion superseded, 49 Cal. Rptr. 3d 653, 143 P3d
654 (Cal. 2006) and review dismissed, cause remanded, 71 Cal. Rptr. 3d 251, 175
P3d 1 (Cal. 2008) (“[W]e believe the federal ipse dixit is wrong and should not be
followed.™).

Id. at 768-69 (“[T]here is no general state law regulating the siting or appearance of
[telephone equipment].”).
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130. GTE Mobilnet, supra, 440 F. Supp. 2d at 1104 (citing Sprint Telephony, supra, 140 Cal.
App.4th at 768-69).

131. Id.

132. Id. at n. 4.

133. See San Diego Gas & Elec. Co., supra, 13 Cal. 4th at 924 (the California Public Utilities
Commission has comprehensive jurisdiction over questions of public health and safety
arising from utility operations)

134. CPUC General Order No. 159-A (May 8, 1996); http:/162.15.7.24/PUBLISHED/
Graphics/611.PDE.

135. Gov. Code, §§65850.6, 65964.

136. Gov. Code, §§65850.6, subd. (¢).

137. Gov. Code, §65850.6, subd. (a)(1).

138. Pub. Resources Code, §21166.

139. Gov. Code, §65850.6, subds. (a)(2), (b).

140. Gov. Code, §65850.6, subd. (f).
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